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DEFINITIONS 

Absence  without  Leave. — Short  absence  unaccom- 
panied by  disguise,  concealment,  or  other 
suspicious  circumstances,  as  may  occur  when  a 
soldier  does  not  return  to  his  corps  or  duty  at 
the  proper  time,  but  on  returning  is  able  to 
show  that  he  did  not  intend  to  quit  the  service, 
or  to  evade  the  performance  of  some  service 
so  important  as  to  render  the  offence  desertion. 
(A.A.  sec.  15;  Manual  of  Military  Law,  ch.  iii. 
paras.  13-19.) 

Army  (Annual)  Act. — An  Act  of  Parliament  passed 
annually,  and  which  has  for  effect  the  bringing 
into  operation  of  the  Army  Act  for  a  further 
period  of  one  year.  This  Act  further  serves 
the  useful  purpose  of  authorizing  any  amend- 
ments to  the  Army  Act  which  may  be  found 
necessary.  (A.A.  sec.  2;  Manual  of  Military 
Law,  ch.  ii.  paras.  18  and  35.) 

Challenge. — An  expression  used  in  Court-martial 
procedure,  and  means  the  opportunity  given 
the  accused  to  object  to  being  tried  by  the 
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officers  constituting  the  Court  Martial.     (See 
Para.  106:    Rules  of  Procedure,  25  and  note.) 

Command,  Lawful. — To  be  lawful  the  command 
must  be  one  which  is  not  only  not  contrary  to 
ordinary  Civil  Law,  but  one  which  is  justified 
by  Military  Law  whether  to  do  or  not  to  do 
or  to  desist  from  doing,  a  particular  act .  ( A.A. 
sec.  9;  Manual  of  Military  Laic.  ch.  iii. 
para.  10.) 

Commanding  Officer. — In  so  far  as  the  Sections  of 
the  Army  Act  relating  to  "  Courts  Martial," 
to  the  "  Execution  of  Sentence,"  and  to  the 
'  Power  of  Commanding  Officer  '!  are  con- 
cerned, means  the  officer  whose  duty  it  is 
to  tell  off  the  accused. 

It  also,  so  far  as  relates  to  the  summary 
award  authorized  by  King's  Regulations, 
paras.  484,  499,  and  501,  includes  the  Officer 
Commanding  a  Squadron,  Battery,  or  Com- 
pany. 

The  above  definition  also  holds  good  for  the 
Rules  of  Procedure.  (Rules  of  Procedure,  129; 
King's  Regulations,  para.  456.) 

Desertion. — The  essence  of  this  crime  is  intention. 
It  must  be  proved  in  order  to  obtain  a  con- 
viction of  desertion  that  the  offender  absented 
himself  with  either  (1)  the  intention  of  not 
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returning  to  His  Majesty's  service  at  all,  or 
(2)  to  escape  a  particularly  important  service 
such  as  duty  overseas  or  aid  to  the  civil  power. 
(A. A.  sec.  12;  Manual  of  Military  Law,  ch. 
iii.  paras.  13,  14,  15,  16,  17.) 

Detention. — This  punishment  was  authorized  by 
the  Army  Annual  Act  of  1906.  A  soldier  sen- 
tenced to  detention  by  his  Commanding 
Officer,  or  by  Court  Martial,  will  undergo  his 
sentence  either  in  military  custody  or  in  a 
detention  barrack  or  partly  in  one  way  and 
partly  in  another,  but  not  in  prison.  (A. A 
sec.  63  (1);  King's  Regulations,  para.  645. 
Also  see  Chapter  IV.) 

Drunkenness, — This  includes  intoxication  from  the 
effects  of  opium  or  any  similar  drug.  The 
sole  criterion  from  a  military  point  of  view  is 
whether  the  person  charged  with  this  offence 
was  fit  or  not  fit  for  duty  at  the  time  in  ques- 
tion. (A. A.  sec.  19;  Manual  of  Military 
Law,  ch.  iii.  para.  25  et  seq.) 

Embezzlement. — The  fraudulent  misappropriation 
of  public  or  regimental  money  or  property  by 
a  person  entrusted  with  the  care  or  distribu- 
tion of  such  money  or  property.  (A. A.  sec. 
17  and  note;  Manual  of  Military  Law,  ch. 
iii.  para.  24;  ch.  vii.  para  59.) 
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Feigning  Sickness. — The  fact  of  a  man  reporting 
himself  sick  when  he  knows  full  well  that  he  is 
not  sick.     (A. A.  sec.  18,  note  4.) 

Fraudulent  Enlistment. — The  act  of  a  soldier  quit- 
ting his  corps  and  enlisting  in  another.  If 
the  soldier  left  his  former  corps  for  the  pur- 
pose of  avoiding  a  particular  service,  he  should 
be  charged  with  desertion.  (A. A.  sec.  13; 
Manual  of  Military  Law,  ch.  iii,  para.  21.) 

Furlough. — An  indulgence  granted  to  soldiers  (other 
than  officers)  by  a  Commanding  Officer,  being 
permission  to  be  absent  from  quarters  for  a 
period  exceeding  six  days.  (King's  Regula- 
tions, para.  1309.) 

Imprisonment. — This  is  a  punishment  which  can 
now  be  awarded  only  by  Courts  Martial  other 
than  Regimental  Courts  Martial,  and  may  be 
carried  out  in  Military  Custody,  Detention 
Barracks,  or  a  public  prison,  or  in  any  or  all 
of  them  should  it  be  deemed  necessary.  This 
sentence  is  usually  awarded  to  soldiers  whom 
it  is  no  longer  desired  to  retain  in  His  Majesty's 
service.     (A.A.  sec.  44,  sec.  63  (1).) 

Leave  of  Absence.— This  expression  applies  only  to 
officers.  (King's  Regulations,  para.  1291  etseq.) 

Malingering.— Means  the  act  of  pretending  illness, 
or  to  produce  or  protract  disease,  in  order  to 
escape  duty.     (A.A.  sec.  18,  note  3.) 
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Martial  Law. — This  means  the  suspension  of  or- 
dinary law,  and  the  government  of  a  country, 
or  parts  of  it,  by  Military  Tribunals.  Unlike 
Military  Law  it  has  no  fixed  code  and  is  not 
retroactive.  {Manual  of  Military  Law,  ch.  i. 
para.  15.) 

Military  Law. — This  is  officially  defined  as  the  law 
which  governs  the  soldier  in  peace  and  in  war, 
at  home  and  abroad.  At  all  times  and  in  all 
places  the  conduct  of  officers  and  soldiers  as 
such  is  regulated  by  Military  Law.  It  is  con- 
tained in  the  Army  Act  and  the  Acts  relating 
to  the  Reserve  and  Auxiliary  Forces,  supple- 
mented by  the  Rules  of  Procedure,  by  the 
King's  Regulations,  the  Royal  Warrant  relat- 
ing to  pay,  promotion,  etc.,  and  Army  Orders. 
The  Army  Act,  which  contains  the  great  bulk 
of  Military  Law,  forms  part  of  the  Statute 
Law  of  England.  (Manual  of  Military  Law, 
ch.  i.  para.  3.) 

Mutiny. — This  term  implies  collective  insubordina- 
tion, or  combination  of  two  or  more  persons 
to  resist  or  to  induce  others  to  resist  lawful 
military  authority.  (A.A.  sec.  7;  Manual  of 
Military  Law,  ch.  iii.  para.  4.) 

Pass. — Permission  for  a  N.C.O.  or  private  soldier 
to  be  absent  from  duty  for  a  period  not  ex- 
ceeding six  days.     [King's  Regulations,  para. 
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Penal  Servitude. — This  sentence  must  not  be  for  a 
less  period  than  three  years,  and  may  be  for 
life.  It  is  undergone  in  penal-servitude  pri- 
sons in  the  United  Kingdom.     (A.A.  sec.  44.) 

Punishment,  Minor. — Those  punishments  which 
may  be  administered  by  a  Commanding 
Officer  or  Company  Commander,  and  which 
do  not  affect  a  soldier's  pay.  (A.A.  sec.  46. 
King's  Regulations,  R.  493.) 

Punishment,  Summary. — Any  punishment  awarded 
by  a  Commanding  Officer  or  Company  Com- 
mander which  affects  a  private  soldier's  pay. 
(A.A.  sec.  46;  King's  Regulations,  para.  493.) 

Safeguard. — Means  a  party  of  soldiers  posted  or 
detailed  by  a  Commanding  Officer  for  the 
purpose  of  protecting  some  person  or  persons, 
or  a  particular  village,  mansion,  or  other  pro- 
perty. In  certain  cases  it  may  also  signify 
a  written  order.  (Manual  of  Military  Law, 
ch.  xiv.  paras.  335,  337.) 

Sedition. — This  crime  consists  in  doing  any  act  or 
publishing  any  words  tending  to  bring  into 
hatred  or  contempt,  or  to  excite  disaffection 
against,  the  Sovereign,  or  the  Government  and 
Constitution  of  the  United  Kingdom  or  either 
House  of  Parliament,  or  the  administration  of 
justice.  (A.A.  sec.  7;  Manual  of  Military  Law. 
c}).  iii.  para.  6.) 
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CHAPTER  I 
ARMY  ACT  AND  RULES  OF  PROCEDURE 

1.  Manual  of  Military  Law.— The  Manual  of 
Military  Law  is  divided  into  three  parts,  as  follows : 
Chapters  I  to  XIV  constitute  Part  I,  which  deals 
for  the  most  part  with  explanations  concerning 
the  disciplinary  portions  of  the  Act,  Laws  of  Evi- 
dence, etc.  Part  II  consists  of  the  Army  Act 
proper,  and  the  Rules  of  Procedure  made  under 
it,  together  with  the  Rules  for  Field  Punishment 
and  various  memoranda  and  Orders  in  Council 
affecting  discipline.  Part  III  comprises  the  Acts 
relating  to  the  Reserve  and  Territorial  Forces,  etc. 

A. A.  sec.  2  states  that  the  Army  Act  shall 
continue  in  force  only  for  such  time  and  subject 
to  such  provisions  as  may  be  specified  in  the 
Armv  Annual  Act. 
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Therefore,  the  Army  Act  of  itself  has  no  force, 
but  requires  to  be  brought  into  force  annually  by 
the  Army  Annual  Act.  This  Act  serves  a  further 
purpose,  in  that  it  affords  an  opportunity  each 
year  for  making  any  amendments  to  the  Army 
Act  which  may  be  considered  necessary,  and  also 
for  the  purpose  of  fixing  the  prices  to  be  paid  for 
billets,  etc.,  for  the  ensuing  year. 

2.  Classification  of  Offences.-- As  stated  in 
Chapter  III,  Manual  of  Military  Law,  the  principle 
adopted  in  classifying  the  strictly  military  offences 
is  that  of  grouping  together  offences  of  a  purely 
military  character,  and  ranging  the  various  groups 
between  themselves  in  a  manner  intended  to  im- 
press the  soldier  with  their  relative  military  im- 
portance. 

The  sections  of  the  Army  Act  from  4  to  39  deal 
with  specific  military  offences  such  as  desertion, 
fraudulent  enlistment,  insubordination,  etc.  Under 
Section  40  also  come  all  offences  of  a  purely  mili- 
tary nature,  which  can  be  committed  by  a  person 
subject  to  military  law,  but  which  cannot  be  framed 
under  any  one  of  the  preceding  sections. 

Section  41,  on  the  other  hand,  comprises  those 
offences  of  a  civilian  nature  punishable  by  the 
ordinary  law  of  England.  The  most  serious  of 
these  offences  only  are  triable  by  military  courts 
in  certain  circumstances,  and  subject  to  certain 
restrictions. 
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From  the  above  it  will  be  seen  that  any  offence 
which  a  person  subject  to  military  law  can  commit 
is  an  offence  against  the  Army  Act,  because  it 
must  be  either  a  military  offence  or  a  civil  offence. 
If  it  be  a  military  offence,  it  is  either  specifically 
provided  for  in  Sections  4  to  39,  or  failing  that, 
it  is  an  act  to  the  prejudice  of  good  order  and 
military  discipline,  and  falls  under  Section  40. 
As  previously  stated,  offences  of  a  civil  nature  are 
chargeable  under  Section  41. 

3.  Special  Provisions  regarding  C.E.F. — It  may 
be  remarked  that,  so  far  as  the  Canadian  Expedi- 
tionary Force  is  concerned,  all  ranks  are  to  govern 
themselves  by  the  Army  Act,  Rules  of  Procedure, 
and  King's  Regulations  and  Orders  for  the  Army, 
and  not  by  the  Canadian  Regulations  which  obtain 
in  Canada.  An  exception  to  this  general  rule, 
however,  will  be  found  in  the  scale  of  fines  for 
drunkenness.  Such  fines  will  be  awarded  accord- 
ing to  the  Canadian  scale.     (See  para.  17.) 


CHAPTER  II 

MILITARY  CUSTODY 

(Officers    and    N.C.O.'s.) 

4.  Military  Custody.— Military  custody  in  the 
case  of  an  officer,  warrant  officer,  or  non-com- 
missioned officer  usually  means  arrest ;  but  should 
the  circumstances  of  the  case  require  it,  such 
officer,  warrant  officer,  or  non-commissioned  officer 
may  be  placed  in  charge  of  a  guard,  picket,  patrol, 
sentry,  or  Provost  Marshal.     (K.R.  465.) 

Arrest  may  be  either  open  or  close  arrest.  If  the 
nature  of  the  arrest  is  not  specified,  it  means  close 
arrest.     {K.R.  466.) 

5.  Method  of  placing  Officer  under  Arrest. — An 
officer  is  placed  under  arrest  either  directly  by  the 
officer  who  orders  it,  or,  as  is  more  usually  the  case, 
by  the  Adjutant  or  a  Field  Officer  when  the  arrest 
is  ordered  by  the  Commanding  Officer.  If  the  arrest 
of  an  officer  be  ordered  by  a  superior  officer,  then 
an  officer  of  the  General  Staff  is  usually  the  medium 
employed.  The  order  may  be  either  verbal  or 
written,    depending  upon   circumstances.     If  the 
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offence  were  committed  in  the  presence  of  the 

Commanding  Officer  or  other  superior  officer,  then 
the  order  would  usually  be  verbal,  otherwise  the 
written  form  would  be  adopted.  Of  the  two,  the 
written  order,  being  more  formal,  is  considered  the 
more  preferable  mode.     (M.M.L.  ch.  iv.  para.  2.) 

6.  Close  Arrest  in  the  Case  of  Officers  and  N.C.O.'s. 
—An  officer  under  close  arrest  is  to  be  deprived  of 

his  sword,  sash,  belt,  and  spurs.  He  is  not  to 
appear  out  of  uniform  nor  to  leave  his  private 
quarters  or  tent,  except  to  take  such  exercise  as 
the  Medical  Officer  may  consider  necessary.  On 
no  account  is  he  to  appear  in  the  mess,  billiard 
room,  or  any  other  of  the  regimental  institutes  or 
places  of  amusement.  (K.R.  467;  M.M.L.  ch. 
iv.  para.  3.) 

7.  Open  Arrest  (Officers  and  N.C.O.'s). — The 
above  restrictions  apply  with  equal  force  to  an 
officer  under  open  arrest,  with  the  exception  that 
an  officer  under  open  arrest  may  be  permitted  to 
take  exercise  within  the  precincts  of  his  battalion 
area,  at  stated  periods.  (K.R.  466;  M.M.L.  ch. 
iv.  para.  3.) 

The  above  definitions  of  open  and  close  arrest 
also  apply  to  warrant  officers  and  non-commis- 
sioned officers.   (K.R.  471 ;  M.M.L.  ch.  iv.  para.  10.) 

8.  Rules  as  to  Officers. — A  Commanding  Officer 
will  not   ordinarily  place  an  officer  under  arresi 
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until  he  has  had  an  opportunity  of  making  an 
inquiry,  and  satisfied  himself  that  it  will  be  neces- 
sary to  proceed  with  the  case  and  bring  the  matter 
to  the  attention  of  superior  authority.  Any  officer, 
however,  against  whom  the  Commanding  Officer 
prefers  charges  must  be  placed  under  arrest. 
(K.R.  469.) 

Officers  should  note  that  A. A.  sec.  45  (3)  dis 
tinctly  states  that  an  officer  may  be,  in  the  case  of 
any  glaring  impropriety,  ordered  under  arrest  by 
a   junior   should   the   circumstances   of   the    case 
warrant  such  a  drastic  step  being  taken. 

An  officer  under  arrest  has  not  the  right  to  de- 
mand a  Court  Martial  upon  himself,  nor  to  persist 
in  considering  himself  under  arrest  when  once  he 
has  been  released  therefrom  by  competent  au- 
thority. The  release  may  be  ordered  by  the  officer 
who  imposed  the  arrest,  or  the  superior  to  whom 
it  may  have  been  reported,  but  as  a  general  rule 
such  release  is  not  to  be  ordered  without  the 
sanction  of  the  highest  authority  to  whom  the 
case  may  have  been  referred.  (K.R.  470;  M.M.L. 
ch.  iv.  para.  7.) 

If  an  officer  considers  that  an  injustice  has  been 
done  him  in  any  matter,  the  method  he  is  to  adopt 
in  seeking  redress  is  clearly  defined  in  A. A.  sec.  42. 
Although  an  officer  under  arrest  has  the  privilege 
of  demanding  a  formal  investigation  of  his  case 
before  his  Commanding  Officer,  he  has  no  right  to 
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demand  a  Court  of  Inquiry.  Should  such  an  inves- 
tigation be  held,  then  the  evidence  shall  be  taken 
down  in  writing  in  his  presence  and  the  same  rules 
shall  be  followed  as  are  mentioned  farther  on  in 
the  case  of  a  Summary  of  Evidence.  (R.P.  8,  and 
notes.) 

9.  Offenders  in  Military  Custody  not  to  be  detailed 
for  Duty. — -An  offender  under  arrest  will  not  perform 
any  duties  other  than  such  duties  as  may  be  neces- 
sary to  relieve  him  from  the  charge  of  any  cash, 
stores,  accounts,  or  office  of  which  he  may  have 
charge,  or  for  which  he  is  responsible.  If  he  should 
be  so  detailed,  by  error  or  in  an  emergency,  he  is 
not  thereby  absolved  from  liability  to  be  proceeded 
against  for  his  offence.  He  is  not  to  bear  arms 
except  on  the  line  of  march  or  in  an  emergency,  or 
in  a  detention  barrack  for  purposes  of  instruction 
or  exercise.     (K.R.  482.) 

10.  Military  Custody  (Private  Soldiers),  Meaning 
of.  —  Military  Custody  in  the  case  of  a  private 
soldier  also  means  arrest,  which  may  be  either 
open  or  close,  as  directed  by  the  person  who  orders 
the  arrest.     (K.R.  473;  M.M.L.  ch.  iv.  para.  II.) 

11.  Open  Arrest. — A  soldier  under  open  arrest 
must  not  leave  the  battalion  area  until  his  case 
has  been  disposed  of.  He  will  attend  all  parades ; 
but  must  not  be  detailed  for  any  duty,  except  as 
mentioned  above.     (K.R.  473.) 
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12.  Close  Arrest. — A  soldier  under  close  arrest 
will  be  at  once  placed  in  confinement  under  charge 
of  a  guard,  picket,  patrol,  or  sentry.     (K.R.  473.) 

A  soldier  is  not  to  be  placed  in  confinement  for 
offences  unaccompanied  by  drunkenness,  violence, 
or  insubordination,  unless  confinement  is  con- 
sidered necessary  to  ensure  his  safe  custody  or  for 
the  maintenance  of  discipline.     (K.R.  475.) 

13.  Who  may  order  Arrest. — Any  officer  or  non- 
commissioned officer  is  empowered  to  place  a 
private  soldier  in  the  guard  detention  room  on  the 
discovery  of  the  commission  of  an  offence  subject 
to  the  provisions  of  K.R.,  475,  mentioned  above. 
It  is  quite  immaterial  whether  the  officer  or  non- 
commissioned .  officer  ordering  the  arrest  belongs 
to  the  same  unit  as  the  accused  or  not.  Lance- 
corporals  or  acting-bombardiers  with  less  than 
four  years'  service  will  not  exercise  this  privilege, 
however,  except  in  cases  of  personal  violence  or 
when  on  detached  duties.  They  should  report 
the  matter  to  the  Orderly  Sergeant,  who  will  act 
as  the  circumstances  may  require.     (K.R.  477.) 

14.  Method  of  placing  Offenders  in  Arrest. — 
Should  a  non-commissioned  officer  have  occasion 
to  order  a  man  to  be  confined,  he  will  on  no  ac- 
count come  into  personal  contact  with  him;  but 
will  at  once  obtain  the  services  of  one  or  two 
private  soldiers  to  act  as  escort   to  the  accused. 
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The  reason  for  this  is  obvious.  An  ordinarily 
well-conducted  man  might,  whilst  intoxicated, 
offer  abuse  or  even  strike  his  superior  officer, 
thereby  exposing  himself  to  a  very  much  more 
serious  charge  than  would  otherwise  be  the  case 
were  he  to  act  likewise  and  his  escort  be  composi  <  1 
of  soldiers  of  his  own  rank.  (K.R.  477;  M.M.L. 
ch.  hi.  para.  30.) 

15.  Duties  of  Commander  of  Guard  regarding 
Offenders  charged  with  Drunkenness. — On  a  man 
being  confined  for  drunkenness,  the  non-commis- 
sioned officer  in  charge  of  the  guard  will  at  once 
search  him  and  remove  all  articles  with  which  he 
could  possibly  do  himself  injury.  If  the  tempera- 
ture is  not  too  cold,  his  boots  will  be  removed,  and 
he  will  be  confined  alone,  if  circumstances  permit. 
(K.R.  478.) 

Men  confined  for  drunkenness  will  be  visited  by 
the  non-commissioned  officer  in  charge  of  the  guard 
and  an  escort  at  least  every  two  hours.  Should  any 
symptoms  of  illness  be  noticed,  a  Medical  Officer  is 
to  be  sent  for  at  once.     (K.R.  477.) 

Under  no  circumstances  is  a  soldier  to  be  put 
through  any  tests  for  the  purpose  of  ascertaining 
his  condition.  In  order  to  ensure  that  a  man  con- 
fined for  drunkenness  shall  not  be  brought  up  be- 
fore his  Company  Commander  until  he  is  perfectly 
sober,  twenty-four  hours  must  elapse  before  the 
investigation  of  his  offence  takes  place.    (K.R.  478.) 
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16.  Drunkenness. — Drunkenness  on  duty,  from 
;i  military  point  of  view,  is  considered  in  reference 
to  the  soldier  being  fit  or  not  fit  for  duty.  There 
ran  be  no  degrees  of  drunkenness,  such  as  a  man 
being  a  little  drunk  or  very  drunk,  when  on  duty. 
Therefore  before  soldiers  are  put  on  any  duty 
they  must  be  carefully  inspected  so  as  to  ascertain 
their  fitness.  If  a  superior,  through  good  nature 
or  carelessness,  passed  a  man  as  sober  who  was 
not  sober,  then  it  is  laid  down  that,  on  punishment 
being  awarded  this  man,  he  should  not  be  treated 
as  having  been  drunk  on  duty.  (M.M.L.  ch.  in. 
para.  28.) 

A. A.  sec.  19  creates  but  one  offence,  viz.  "  drunk- 
enness," and  in  all  cases,  whether  the  act  was  com- 
mitted on  duty  or  not  on  duty,  the  charge  should 
be  '•'  drunkenness,"  and  if  the  offence  was  com- 
mitted on  duty,  then  the  particulars  of  the  charge 
should  state  that  fact. 

It  should  be  noted  that  drunkenness  includes 
intoxication  from  the  effects  of  drugs  as  well  as 
from  liquor.     (M.M.L.  ch.  hi.  para.  25.) 

In  Relation  to  Other  Offences.- — Drunkenness  is 
no  excuse  for  crime,  and  nothing  can  justify  a 
soldier  offering  violence  to  his  superior  officer;  but 
mere  abusive  or  violent  language  should  not  be 
used  as  a  ground  for  framing  a  charge  of  using 
threatening  or  insubordinate  language  to  a  superior 
officer,     (M.M.L.  ch.  iii.  para.  30.) 
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17.  Fines  for  Drunkenness. — The  following  is 
the  scale  of  fines  for  drunkenness  authorized  for 
the  Imperial  Forces: 

(i)  For  the  first  instance  during  a  soldier's 
service  no  fine. 

(ii)  (a)  For  the  second  offence,  2s.  6d. 

(b)  For  the  third  and  every  subsequent 
offence,  5s. ;  but  if  the  third  or  sub- 
sequent offence  occurs  within  six 
months  of  the  preceding  offence, 
7s.  6d.,  and  if  within  three  months,  10s. 
Time  during  which  a  soldier  is 
absent  from  duty  by  reason  of  im- 
prisonment, detention,  or  absence 
without  leave  is  not  to  be  reckoned 
in  the  above  periods. 

(iii)  A  soldier  should  not  be  fined  for  drunken- 
ness when  the  unpaid  fines  amount  to  20  shillings. 
(K.R.  512.) 

Canadian  Scale  of  Fines  for  Drunkenness 

(i)  For  the  first  offence  of  drunkenness,  no  fine. 

(ii)   For  the  second  offence,   $2.00. 

(iii)  For  the  third  and  every  subsequent  offence, 
$3.00,  but  if  the  third  or  subsequent  offence  occurs 
within  six  months  of  the  preceding  offence,  $5.00, 
and  if  within  three  months,  $6.00. 

Time  during  which  a  soldier  is  absent  from  duty 
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by  reason  of  imprisonment,  detention,  or  absenc< 
without  leave  is  not  to  be  reckoned  in  the  above 

periods. 

(iv)  A  soldier  should  not  be  fined  for  drunken- 
ness when  the  unpaid  fines  amount  to  $10.00. 
(K.R.  and  0.  (Canada),  para.  428.) 

18.  Statement   of  Offence.— -On   a   soldier   being 
committed  into  custody,  the  officer  or  non-com- 
missioned officer  ordering  the  arrest  is  responsible 
that  a  signed  and  written  account  of  the  offence, 
known  as  "  the  charge  "  (A.F.  B  252),  is  delivered 
to  the   officer  or   non-commissioned   officer   into 
whose  custody  the  man  may  have  been  committed. 
This  should  be  done  if  possible  on  the  man  being 
placed  in  custody;  but  in  any  case  this  "  charge  ' 
must  be  delivered  within  twenty-four  hours  after 
that  time.     If  the  "  charge  "  is  not  delivered  at 
the  time  of  committal,  then  a  verbal  report  to  the 
same  effect  is  to  be  made.     It  must  be  remem- 
bered, however,  that  non-delivery  of  the  "  charge  ,: 
would  not  justify  a  refusal  to  receive  the  offender 
into  custody.     In  the  event  of  a  charge  report  not 
being  forthcoming  within  twenty-four  hours,  the 
commander  of  the  guard  will  either: 

(a)  Take  every  possible  step  to  procure  it;  and 
failing  this, 

(b)  Report  to  the  officer  to  whom  he  furnishes 
his  guard  report,  that  he  has  not  been  able  to 
obtain  a  charge  report.     This  musl  I"  done  within 
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the  twenty-four  hours  following  the  time  the  ac- 
cused was  committed.     (K.R.  463;  A. A.  sec.  45 

(4)-) 

The  Commanding  Officer  will  then  at  the  ex- 
piration of  forty-eight  hours,  if  the  charge  report 
is  not  received  or  sufficient  evidence  is  not  forth- 
coming in  the  meantime  to  justify  the  continued 
arrest  of  the  accused,  order  his  release  from  custody. 

It  is  expressly  laid  down  that  the  commander  of 
the  guard  must  make  the  report  above  mentioned 
in  the  event  of  a  person  being  committed  to  his 
custody  and  no  charge  sheet  forthcoming;  other- 
wise he  himself  would  be  guilty  of  an  offence  {K.R. 
463;  M.M.L.  ch.  iv.  para.  17.) 

19.  Guard  Report. — On  the  commander  of  a 
guard  receiving  a  person  into  custody,  he  will,  at 
once,  enter  the  contents  of  the  "  charge  "  in  his 
guard  report.  This  guard  report,  which  is  sent 
to  the  Orderly  Room  on  the  guard  dismounting, 
must  contain  the  names  of  all  persons  confined  in 
the  Guard  Room  during  his  tour  of  duty  or  who 
may  have  been  handed  over  to  him  by  the  com- 
mander of  the  preceding  guard.  In  any  case, 
this  guard  report  must  be  furnished  at  least  every 
twenty-four  hours.     (A. A.  sec.  45.) 


CHAPTER  III 

FORFEITURES  OF  PAY*  BY  ROYAL 
WARRANT 

A.  Absence  without  Leave 
(A. A.  sees.  137-138-140) 

20.  Rules  for  reckoning  Absence. — -The  following 
will  count  as  a  day's  absence: 

(a)  Any  period  of  six  clear  continuous  hours' 
absence,  whether  wholly  in  one  day,  or  partly  in 
one  day  and  partly  in  another.  Should  the  ab- 
sence extend  over  twelve  hours,  a  soldier  forfeits 
one  day's  pay  in  respect  of  any  day  reckoned  from 
midnight  to  midnight  during  any  portion  of  which 
he  was  absent. 

(b)  For  any  period  of  time,  however  short,  during 
which,  through  reason  of  being  absent,  he  misses  a 
duty  which  another  man  has  to  perform  in  his 
absence.  In  this  connexion,  it  is  important  to 
remember,  however,  that  the  two  conditions  men- 
tioned must  be  fulfilled,  i.e.  that  the  duty  which  he 
missed  was  performed,  and  secondly  that  another 

*  The  word  "  pay  "  has,  by  a  recent  Canadian  Order-in- 
Council,  been  defined  to  include  "  allowances." 
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man  had  to  take  his  place.  The  duty  in  question 
must  partake  of  the  nature  of  a  guard,  piquet, 
fatigue,  etc.  An  ordinary  parade,  where  no  duty 
was  thrown  on  another  man,  would  not  fall  under 
this  rule. 

The  following  examples  will  serve  to  illustrate 
the  above  rules: 

1.  Private  "  A  "  is  absent  without  leave  from 
10  p.m.  the  1-3-16  to  3.30  a.m.  the  2-3-16.     He 
will  forfeit  no  pay  by  Royal  Warrant  unless  he 
missed  a  duty  which  had  to  be  performed  by  an 
other  man. 

2.  Private  "  B  "  is  absent  without  leave  from 
10  p.m.  1-3-16  to  4  a.m.  2-3-16.  He  forfeits  one 
day's  pay. 

3.  Private  "  C  "  is  absent  without  leave  from 
ro  p.m.  1-3-16  to  10.5  a.m.  2-3-16.  He  forfeits  two 
days'  pay;  because  he  has  been  absent  more  than 
twelve  hours  spread  over  two  calendar  days. 

4.  Private  "  D  "  is  absent  from  10  p.m.  1-3-16 
to  midnight  the  2nd-3rd  March.  He  will  lose  two 
days'  pay. 

5.  Private  "  E  "  is  absent  from  12. 1  a.m.  the 
1-3-16  to  11.59  P-m-  the  same  day.  He  will  forfeit 
but  one  day's  pay. 

6.  Private  "  F  "  is  absent  from  7  p.m.  1-3-16 
to  5  a.m.  the  3-3-16.     He  forfeits  three  days'  pay. 

7.  Private  "  G  "  is  warned  for  guard  mounting. 
On  the  guard  falling  in,  he  is  reported  absent,  and 
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another  man  is  detailed  to  take  his  place.  The 
guard  is  marched  oft'  the  parade  ground,  and  a  few 
moments  later  Private  "G"  is  arrested  by  the 
Military  Police  leaving  barracks.  Private  "  G  ' 
will  forfeit  one  day's  pay  for  missing  this  tour  of 
duty,  though  the  actual  absence  may  have  only 
been  a  question  of  minutes. 

8.  Private  "H"  goes  absent  at  8  p.m.  and 
returns  the  following  morning  at  3  a.m.  At  2.30 
a.m.  he  missed  a  guard,  and  another  man  was 
obliged  to  perform  his  duty.  Private  "  H  "  in 
this  case  forfeits  two  days'  pay  by  Royal  Warrant. 

9.  Private  "  J  '  goes  absent  at  6  p.m.  and 
returns  at  midnight  the  same  day.  He  also 
missed  a  duty  at  n  p.m.  which  had  to  be  per- 
formed by  another  man.  Private  "  J  "  will  only 
lose  one  day's  pay. 

It  must  be  remembered  that,  prooiding  the 
absence  is  proved,  no  discretion  is  allowed  the 
CO.  whether  or  not  to  enforce  wholly  or  partially 
the  forfeiture  incurred.  These  forfeitures  are 
automatic,  and  in  such  cases  the  CO.  will  not  make 
an  award  of  forfeiture  of  pay,  but  will  merely 
inform  the  soldier  of  the  number  of  days'  pay  he 
forfeits  under  the  pay  warrant.  (K.R.  495;  A. A. 
sec.  138,  note  2.) 

21.  Soldier  must  be  given  Option  of  Court  Martial. 

-The  above  rules  also  apply  to  a  warrant  officer 

or  N.C.O.  of  any  rank,  but  in  all  cases  involving 
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forfeiture  of  pay  a  soldier  lias  the  right  to  elect  to 
be  tried  by  a  D.C.M.,  under  A. A.  sec.  46  (8). 
(K.R.  495.) 

B.  For  Imprisonment,  Field  Punishment, 

and  Detention 

22.  Forfeitures  by  R.W .  for  Imprisonment,  etc. 
— A. A.  sec.  138  lays  down  that  a  soldier  shall  for- 
feit a  day's  pay  for  every  day  of  imprisonment, 
field  punishment,  or  detention  to  which  he  may 
have  been  sentenced  by  his  CO.,  Court  Martial, 
or  Civil  Court. 

23.  How  recorded. — No  mention  is  made  of  this 
forfeiture  in  the  actual  sentence,  nor  is  it  (the  for- 
feiture) to  be  entered  in  the  conduct  sheets  of  the 
man  concerned  on  making  the  usual  entry  of  the 
sentence  (see  K.R.  para.  1919),  though  the  total 
amount  of  pay  thus  forfeited  should  appear  in  the 
Part  II  orders  of  the  day. 

The  principle  contained  in  A.  above  also  applies 
to  the  reckoning  of  a  day's  imprisonment  or  de- 
tention. 

C.  Forfeitures  through  Reason  of  being 

in  Military  Custody 

24.  Forfeitures  for  being  in  Military  Custody.- — A 
soldier  will  forfeit  a  day's  pay  for  every  day  he  is 
in  custody  on  a  charge  of  absence  without  leave 


1 8  GUIDE  TO  MILITARY  LAW 

and  for  which  he  is  afterwards  awarded  detention 
or  field  punishment  by  his  CO.  It  should  be  noted 
in  this  case,  however,  that  two  conditions  must  be 
fulfilled  before  this  forfeiture  of  pay  can  be  made. 
First,  that  the  man  was  in  custody  on  the  specific 
charge  of  absence  without  leave,  and  second,  that 
he  was  convicted  of  that  offence  and  awarded 
cither  detention  or  field  punishment.     (A. A.  sec. 

138  (1).) 

If  either  of  these  two  conditions  do  not  exist 
there  can  be  no  automatic  forfeiture  of  pay  under 
this  section. 

A  soldier  will  also  forfeit  a  day's  pay  for  every 
day  he  is  in  custody  for  any  offence  of  which  he  is 
afterwards  convicted  by  a  Civil  Court  or  Court 
Martial.  (A. A.  sec.  138  (1).)  In  this  case  it  will 
be  noted  that,  unlike  the  above,  it  is  quite  im- 
material what  the  sentence  of  the  Court  may  be, 
or  the  nature  of  the  offence  itself. 


I).  When  forfeited  for  Sickness  in  Hospital 

25.  Hospital  Forfeitures.— A.  soldier  will  also  for- 
feit a  day's  pay  for  every  day  he  is  in  hospital  on 
account  of  sickness,  certified  by  the  Medical  Officer 
attending  him  at  the  hospital  to  have  been  caused 
by  an  offence  committed  by  him.     (K.R.  504.) 

This  deduction  does  not  extend  to  sickness  caused 
by  immorality  or  intemperance,  when  there  is  m 
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conviction  for  an  offence  by  which  the  sickness  was 
caused.  Accordingly,  a  man  who  is  suffering  from 
a  venereal  disease,  and  who  duly  reports  himself 
sick,  will  not  forfeit  his  pay  other  than  the  usual 
authorized  hospital  stoppages  during  the  time  he 
is  in  hospital.  The  reason  for  this  is  that  a  man 
who  contracts  such  a  disease  does  not,  ipso  facto, 
commit  an  offence  against  the  Army  Act,  though 
the  concealment  of  the  disease  would  constitute  the 
offence.     (A. A.  sec.  138,  see  notes.) 


E.  For  Losses,  Damages,  etc. 

28.  Forfeitures  for  Losses,  Damages,  etc. — A 
soldier  shall  be  required  to  make  good  such  com- 
pensation for  any  expenses  caused  by  him,  or  for 
any  loss,  damage,  or  destruction  done  by  him  to 
any  arms,  ammunition,  equipment,  etc.,  'as  may  be 
awarded  by  his  CO.  or  the  Court  Martial  who 
sentences  him.     (A.A.  sec.  138.) 

In  this  connexion  it  may  be  pointed  out  that  a 
soldier  is  not  liable  directly  or  indirectly  for  the 
ordinary  expenses  of  his  prosecution  or  capture; 
though  when,  for  example,  a  soldier  refuses  to 
march,  being  able  to  do  so,  and  it  is  necessary  to 
transport  him  by  cab,  he  may  be  held  liable  for 
the  expenses  thus  incurred.     (A.A.  sec.  138.) 
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F.  Fines 

27.  Fines. — It  is  lawful  to  stop  a  soldier's  pay  to 
pay  any  fine  awarded  by  a  Civil  Court,  Court 
Martial,  or  his  CO.  Thus  an  officer  will  be  en- 
abled to  pay  a  fine  imposed  on  a  soldier  in  a  Civil 
Court,  and  deduct  it  from  his  pay,  thereby  pre- 
venting the  man  from  being  imprisoned  for  non- 
payment of  the  fine.  It  should  be  borne  in  mind, 
however,  that  the  only  fine  a  CO.  or  Court  Mar- 
tial can  award  is  for  drunkenness.  (A. A.  sec. 
138,  note  16.) 


CHAPTER  IV 

POWERS  OF  A  COMMANDING  OFFICER 

A.  Powers  of  a  CO. 

(Refer  to  A. A.  sec.  46;  K.R.  para.  493;  and 
M.M.L.  ch.  iv.  paras.  18-38) 

28.  Summary  and  Minor  Punishments. — The 
punishments  which  a  CO.  is  empowered  to  award 
are  of  two  kinds : 

(a)  Summary  Punishments, 

(b)  Minor  Punishments, 

Summary  Punishments  being  broadly  defined  as 
all  punishments  affecting  a  soldier's  pay,  and  Minor 
Punishments  those  which  do  not  entail  loss  of  pay. 
A  Summary  Punishment  must  never  be  awarded 
a  private  soldier  by  his  CO.  without  the  option 
of  being  tried  by  Court  Martial  being  first  given 
the  accused.     (A. A.  sec.  46  (8).) 

29.  Summary  Punishments. — The  Summary 
Punishments  which  a  CO.  of  field  rank  may  award 
a  private  soldier  are: 

1.  Detention  up  to  and  including  twenty-eight 
days.     (Should  the  CO.  be  not  of  field  rank,  then 


22  G  UIDE  TO  MI  LIT.  IKY  LAW 

he  may  not  award  detention  exceeding  i()8  hours, 
except  in  cases  of  absence  without  leave,  as  under.) 

In  cases  of  absence  without  leave  exceeding 
seven  days,  detention  may  be  given  up  to,  but  not 
exceeding,  the  number  of  days  of  absence,  and  not 
exceeding  twenty-eight  days  in  the  whole. 

If  the  absence  be  seven  days,  or  less,  then  deten- 
tion may  be  given  up  to  seven  days  inclusive. 

Examples.— A  soldier  is  absent  without  leave 
one  day.  Maximum  amount  of  detention  he 
may  receive  is  r68  hours. 

A  soldier  is  absent  without  leave  ten  days. 
Maximum  amount  of  detention  he  may  receive 
is  ten  days. 

2.  Fines  for  drunkenness.  (See  this  book,  Para. 
17,  also  Financial  Instructions  C.E.F.) 

3.  Any  deduction  from  pay  allowed  to  be  made 
by  A. A.  sec.  138  (4)  (6). 

On  active  service  only  : 

4.  Field  punishment  up  to  and  including  twenty- 
eight  days.  (For  Rules  lor  Field  Punishment  see 
para.  109.) 

5.  Forfeiture  of  all  ordinary  pay  for  a  period 
commencing  on  the  day  of  the;  award  and  not  ex- 
ceeding  twenty-eight  days.  This  forfeiture  may 
be  awarded  in  addition  to,  or  without  any  other  of, 
the  authorized  punishments.  (A. A.  sec.  46;  K.R. 
493-) 
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30.  Right  of  Soldier  to  claim  Trial  by  Court 
Martial. — Before  the  CO.  administers  any  of  the 
above  punishments,  he  is  bound  by  A. A.  sec.  46 

to  ask  of  the  offender  whether  he  will  accept 
his  award  or  be  tried  by  a  District  Court  Martial. 

31.  Minor  Punishments. — A  CO.  may  also  inflict 
the  following  minor  punishments  on  a  private 
soldier,  the  offender  having  no  right  to  claim  trial 
by  a  D.CM.  rather  than  submit  to  his  C.O.'s 
award : 

1.  Up  to  and  including  fourteen  days'  C.B. 

2.  Extra  guards  and  piquets.  (This  punish- 
ment must  only  be  given  for  minor  offences  or  irre- 
gularities when  on,  or  parading,  for  these  duties.) 

3.  Admonition.     (K.R.  493.) 

32.  Not  applicable  to  N.C.O.'s.—lt  must  be 
clearly  remembered  that  the  above  Summary  and 
Minor  Punishments  are  only  applicable  to  private 
soldiers. 

33.  Punishments  (N.C.O.'s). — As  regards  a 
N.C.O.,  a  CO.  may  only  administer  the  following 
punishments : 

(a)  Admonition. 

(b)  Reprimand. 

(c)  Severe  Reprimand.     (K.R.  493.) 

A  N.C.O.  (including  an  acting  N.C.O.)  must  not 
be  subjected  by  his  CO.  to  any  of  the  Summary 
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or  Minor  Punishments  mentioned  above  (excepl 
Admonition,  Reprimand  or  Severe  Reprimand), 
nor  may  he  be  punished  by  being  placed  on  any 
lower  position  on  the  list  of  his  rank.  An  acting 
or  lance  N.C.O.  may,  however,  be  ordered  by  his 
CO.  to  revert  to  his  permanent  grade,  but  no 
Summary  or  Minor  Punishment  is  to  accompany 
such  order.  The  permanent  grade  of  a  Lance- 
sergeant  is  corporal,  and  that  of  a  lance-corporal 
is  private.     (K.R.  para.  499.) 

It  should  be  borne  in  mind,  moreover,  that 
X.C.O.'s  (including  acting  or  lance  ranks)  must 
not    be    lined    for    drunkenness.      (A.A.    sec.    [83 

(I)-)  ' 

A   soldier   of   the  permanent   rank   of   trooper, 

gunner,  driver,  sapper,  pioneer,  or  private  holding 
acting  rank  01  an  appointment  above  that  of 
acting  bombardier  or  lance-corporal  may  be  re- 
verted lor  an  offence  for  otherwise  by  the  sum- 
mary award  of  his  CO.  to  a  lower  grade  of  acting 
rank  or  to  the  ranks. 

A  X.C.O.  holding  acting  rank  in  a  higher  grade 
may  similarly  be  reverted  to  his  permanent  rank 
or  to  acting  rank  of  a  lower  grade  than  that  which 
he  held  previous  to  the  C.O.'s  award — e.g.: 

1.  A  private  soldier  holding  the  acting  rank  of 
sergeant  may  be  reverted  by  his  CO.  to  the  acting 
rank  of  corporal  or  to  the  ranks. 

2.  A  corporal  holding  the  acting  rank  of  com- 
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pany  quartermaster-sergeant  may  be  reverted  to 
acting  sergeant  or  to  corporal. 

Such  reversions  must  not  be  confused  with  an 
award  by  Court  Martial  or  summary  reduction 
under  Section  183,  Army  Act,  where  permanent 
rank  only  is  cognizable.     (A.O.  99,  1916.) 

34.  Award  cannot  be  increased. — When  once  a 
CO.  lias  awarded  punishment  for  an  offence,  he 
cannot  afterwards  increase  the  punishment  for 
that  offence,  and  his  award  is  considered  final 
when  the  soldier  has  been  removed  from  his 
presence.      (R.P.  6  (B),  note  2.) 

B.  Powers  of  an  Officer  Commanding  a 
Detachment 

(See  K.R.  para.  457) 

35.  1.  If  the  officer  be  of  field  rank,  then  his 
powers  of  punishment  are  identically  the  same  as 
those  of  his  CO. 

2.  If  he  be  not  of  field  rank,  his  powers  of  pun- 
ishment are  restricted  to  those  of  a  CO.  not  of 
field  rank.     (See  A.  above.) 

3.  If  the  O.C  detachment  be  not  of  field  rank, 
then  the  CO.  of  his  unit,  if  the  detachment  is 
serving  in  the  same  command,  or  other  superior 
authority,  may,  having  regard  to  both  his  rank  and 
experience,  restrict  him  from  the  exercise  of  any 
or  all  of  the  powers  of  a  CO. 
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4.  If  the  O.C.  detachment  be  under  the  rank  of 
Field  Officer,  he  may,  should  necessity  arise,  act 
to  the  full  extent  of  his  powers  as  mentioned  in  2. 
above,  notwithstanding  the  fact  that  his  powers 
may  have  been  restricted  as  in  3.  above.  In  such 
a  case  he  will  immediately  report  his  action  to  the 
superior  authority  who  may  have  seen  lit  to  issue 
such  restrictive  order. 

C.  Powers  of  a  Company  Commander 

(See  K.R.  paras.  499  and  5< 

36.  Powers,  of  Punishment  of  a  Company  Com- 
mander.— -The  following  are  the  punishments  which 
a  Company  Commander  can  inflict  on  a  privat< 
soldier : 

(a)  Up  to  and  including  seven  days'  C.I5. 

(b)  Extra  guards  and  piquets, (subject  to  the 
same  provisos  as  mentioned  in  the  case  of  a  CO.). 

(c)  Fines  for  drunkenness.  (For  authorized 
scale,  sec  Para.  17.) 

(d)  Forfeiture  of  pay  for  absence  without  leave, 
when  the  pay  is  automatically  forfeited  under 
A. A.  sec.  138  (1). 

As  regards  a  N.C.O.  he  may  reprimand,  but  not 
severely  reprimand,  a  N.C.O.  below  the  rank  of 
sergeant  or  the  appointment  oi  lance-sergeant. 
(K.R.  499.) 

In  the  case  of  an  officer  of  less  than  three  years' 
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service  the  above  powers  may  be  limited  by  the 

CO.  to  an  award  of  three  days'  C.B.  Any  awards 
made  by  the  Company  Commander  are  subject  to 
any  remission  the  CO.  may  order,  but  cannot  be 
increased. 

D.  Conjoint  Awards 

(See  K.R.  para.  494) 

37.  Conjoint  Awards. — 1.  Field  Punishment  and 
forfeiture  of  pay  (A. A.  46  (2)  d)  may  be  awarded 
severally  or  conjointly  for  the  same  offence;  but 
a  conjoint  award  should  only  be  made  when  it  is 
desired  that  the  offender  should  forfeit  pay  for  a 
longer  period  than  would  be  the  case  were  Field 
Punishment  alone  awarded.  An  example  or  two 
will  suffice  to  make  this  point  clear. 

Examples. — (i)  It  is  the  desire  of  the  C.O.  that 
an  offender  should  undergo  five  days'  Field 
Punishment;  and  in  addition  to  the  five  days' 
pay  which  he  will  thereby  automatically  forfeit 
(since  a  soldier  forfeits  his  pay  for  every  day 
of  Field  Punishment  awarded),  he  wishes  the 
soldier  to  forfeit  pay  for  five  additional  days. 
He  will  therefore  sentence  him  to  five  days' 
Field  Punishment  and  order  the  soldier  to 
forfeit  ten  days'  pay. 

(ii)   If  a  C.O.  were  to  sentence  a  soldier  to 
ten  days'  Field  Punishment  and  to  ten  days' 
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loss  of  pay,  it  is  obvious  that  the  reward  of 
forfeiture  of  pay  is  superfluous,  since  it  would 
run  concurrently  with  the  Field  Punishment 
awarded.  If  he  desired  the  offender  to  forfeit 
ten  days'  pay  over  and  above  the  ten  days'  pax- 
he  automatically  forfeits  on  account  of  having 
received  ten  days'  Field  Punishment,  he  must 
m  ntence  the  soldier  to  ten  days'  Field  Punish- 
ment and  order  him  to  forfeit  pay  for  a  period 
of  twenty  days.     (K.R.  494.) 

2.  Detention,  Fines  for  Drunkenness, Deduction^ 
from  ordinary  pay  under  A.A.  sec.  138  (4)  (6), 
Forfeiture  of  Pay  under  A.A.  sec.  46  (2)  (d),  Con- 
finement to  Barracks,  and  extra  guards  and  piquets 
may  also  be  awarded,  severally  or  conjointly;  but 
it  should  be  remembered  that  when  detention 
exceeding  seven  days  is  awarded,  a  minor  punish- 
ment must  not  be  given  in  addition.  (K.R.  para. 
404- ) 

Example. — Ten  days'  detention  and  ten  days' 
C.B. — illegal;  168  hours'  detention  and  four- 
teen days'  C.B. — legal. 

It  is  further  laid  down  that  no  soldier  shall  be 
awarded  detention  summarily  for  more  than 
twenty-eight  consecutive  days,  and  that  the  whole 
extent  of  consecutive  punishment,  including  de- 
tention and  C.B.,  shall  not  exceed  forty-two  days 
in  the  aggregate.     (K.R.  494  (v   ) 
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38.  How  Detention  is  reckoned. — Detention  up  to 

seven  days  inclusive  will  be  awarded  in  hours; 

and  exceeding  seven  days,  in  days.     The  reason 

for  computing  detention  amounting  to  seven  days 

or  less  in  hours  is  that,  by  virtue  of  this  rule,  the 

detention  awarded  in  such  cases  will  not  commence 

until  the  hour  at  which  the  soldier  is  received  into 

the  detention  barracks,  or  if  he  be  not  received 

into  the  detention  barracks   on  the  day   of   the 

award,  then  it  will  commence  at  the  hour  fixed 

for   the   commitment   of   soldiers  under  sentence 

on  the  day  after  the  day  of  the  award.     When, 

therefore,  a  CO.  cannot  obtain  accommodation  in 

detention  barracks  for  an  offender  whom  he  has 

sentenced  to  less  than  eight  days'  detention,  he 

may  keep  him  in  the  regimental  guard  detention 

room  for  one  day  without  his  term  of  detention 

beginning  to  run.     If,  however,  he  were 'kept  in 

the  guard  room  for  longer  than  one  day,  his  term 

of  detention  would  begin  to  run.     It  should  be 

remembered  that  a  soldier's  pay  cannot  be  stopped 

for  any  day  on  which  he  is  in  custody  awaiting 

accommodation  in  a  detention  barrack,  by  virtue 

of  the  above  rule,  before  his  sentence  begins  to 

take  effect.     (R.P.  6,  note  1.) 


CHAPTER   V 

COMMENCEMENT  AND  TERMINATION  OF 
SENTENCES 

(K.R.  para.  494) 

39.  Rules  for  reckoning  Commencement  and  Ter- 
mination of  Sentences. — (a)  All  sentences  of  Field 
Punishment  or  Detention  (when  awarded  in  days) 
commence  on  the  day  of  the  award.  (R.P.  6  (A).) 
Detention  when  awarded  in  hours  will,  as  stated 
in  M.M.L.,  ch.  iv.  para.  38,  commence  at  the  hour 
the  soldier  is  received  into  the  detention  barracks, 
and  if  he  be  not  received  the  day  of  the  award, 
then  it  will  begin  to  run  at  the  usual  hour  for  the 
commitment  of  prisoners,  on  the  day  following 
the  award. 

(b)  Forfeiture  of  pay  under  A. A.  46  (2)  (d)  will 
always  commence  the  day  of  the  award. 

(c)  C.B.  when  not  awarded  conjointly  with  de- 
tention will  commence  the  dav  of  the  award. 

(d)  When  an  award  consists  of  detention  and  a 
minor  punishment,  the  minor  punishment  will 
commence  at  the  termination  of  the  detention. 

A  soldier  undergoing  detention  or  C.B.  may,  for 
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a  fresh  offence,  be  awarded  further  detention  or 
a  minor  punishment  or  both.  The  dates  on  which 
the  fresh  awards  will  commence  and  end  can  best 
be  shown  by  the  following  examples,  which  illus- 
trate the  various  cases  which  may  arise: 

i  Detention  awarded  to  a  soldier  already  under- 
going C.B. 

Private  "A  "  is  sentenced  to  ten  days'  C.B.  on 
the  3rd  March,  and  on  the  7th  March  he  receives  an 
award  of  168  hours'  detention.  The  detention  will 
commence  at  the  hour  he  is  received  into  the  de- 
tention barracks  (see  (a)  above)  and  will  run  con- 
currently with  the  unexpired  portion  of  his  C.B. 
(K.R.  para.  494  (v).)  Private  "A"  will  be  re- 
leased from  custody  on  the  14th  March  at  the 
usual  hour  fixed  for  the  commitment  and  release 
of  prisoners,  providing  he  were  received  into  de- 
tention barracks  the  day  of  the  award,  otherwise 
he  would  be  released  the  following  day  at  the  same 
hour.     From  this  follows: 

Rule  I. — Detention  awarded  to  a  soldier  already 

undergoing  C.B.  takes  effect  immediately,  and  runs 

uvrently  with  the  unexpired  portion  of  the   C.B. 

z.  Detention  awarded  to  a  soldier  already  under- 
going detention. 

Private  "  B  '  is  sentenced  to  ten  days'  de- 
tention on  the  (jth  March,  and  for  a  fresh  offence 
he  receives  a  further  sentence  of  ninety-six  hours' 
detention  on  tiie  17th  March. 
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Private  "  B's  "  first  sentence  commenced  on  the 
9th  March,  and,  had  he  not  received  a  fresh  sen- 
tence, would  have  expired  at  midnight  the  18th- 
19th  March;  but  he  received  an  extra  award  of 
ninety-six  hours  on  the  17th  March,  which,  pro- 
vided he  was  recommitted  the  same  day,   would 
expire  at  the  usual  hour  for  the  release  of  prisoners 
on  the  21st  March.     It  will  be  noticed  that  the 
unexpired  portion  of  his  first  sentence  runs  con- 
currently with  the  second  award.     Had  Private 
'  B  "  been  recommitted  on  the  day  following  that 
of  the  award,  his  sentence  would  have  expired  en 
the  22nd  March  instead  of  the   21st   March,   as 
above.     From  this  we  have: 

Rule  II. — Detention  awarded  to  a  sold  icy  already 
undergoing  detention  commences  either  the  day  of  the 
award  or  the  following  day,  according  to  cirat in- 
stances, and  runs  concurrently  with  the  unexpired 
portion  of  the  previous  award. 

3.  C.B.  awarded  to  a  soldier  already  undergoing 
C.B. 

Private  "  C"  receives  fourteen  days'  C.B.  on  the 
7th  June.  For  a  fresh  offence  he  receives  another 
sentence  of  fourteen  days'  C.B.  on  the  12th  June. 
Both  sentences  will  run  consecutively  in  this  case, 
and  Private  "  C  "  will  no  longer  be  a  defaulter 
after  midnight  4th-5th  July.     From  this  follows : 

Rule  III. — A  minor  punishment  given  to  a  soldier 
already  undergoing    a    minor    punishment    always 
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takes    effect    at    the    expiration    of    the    previous 
award. 

4.  Detention  and  a  minor  punishment  awarded 
to  a  soldier  already  undergoing  a  minor  punish- 
ment. 

Private  "  D  "  receives  ten  days'  C.B.  on  the 
3rd  April,  and  on  the  gth  April  for  a  fresh  offence 
he  receives  a  further  award  of  168  hours'  detention 
and  ten  days'  C.B.  His  detention  will  take  effect 
the  day  of  the  award  and  his  second  sentence  of 
ten  days'  C.B.  on  the  termination  of  the  detention. 
He  will,  therefore,  have  completed  all  three  punish- 
ments at  midnight  25th-2oth  April.  From  this 
f  ollows : 

Rule  IV. — When  detention  and  a  minor  punish- 
ment are  conjointly  awarded  to  a  soldier  already 
undergoing  a  minor  punishment  the  detention  will 
take  effect  immediately  (the  exact  hour  of  commenc- 
ing varying  as  the  sentence  is  awarded  in  days  or 
hours) ,  and  the  minor  punishment  at  the  expiration 
of  the  detention  or  first  sentence  of  minor  punish- 
ment whichever  shall  last  occur. 

Lastly,  it  may  be  observed  that  a  soldier  is  not 
required  to  make  good  any  punishment  drill  or 
C.B.  which  may  have  elapsed  through  reason  of  his 
being  in  hospital,  under  sentence  of  detention, 
field  punishment,  or  imprisonment  or  on  duty. 
[K.R.m{v).) 


CHAPTER  VI 

INVESTIGATION  OF  OFFENCES 

40.  Investigation  of  Offences.  -  Every  charge 
against  a  soldier  (including  a  N.C..O.)  must,  in  the 
first  instance,  be  investigated  by  the  Company 
Commander.     (K.R.  para.  484.) 

Company  Office  will  be  held  daily  (Sundays, 
(iood  Friday,  and  Christmas  Day  excepted),  at  an. 
hour  which  will  enable  the  CO.  to  deal  with  any 
cases  which  may  be  reserved  for  his  disposal  at 
orderly-room  time.  The  time  selected  for  holding 
Company  Office  should,  therefore,  be  in  the  morn- 
ing, at  some  convenient  hour  before  the  principal 
parade.-  A  soldier  will  be,  as  previously  stated. 
(Chapter  II),  placed  either  in  open  or  close  arrest 
on  being  charged  with  a  serious  offence,  and  officers 
will  remember  (Para.  12),  that  an  offender  is  not 
to  be  placed  in  the  guard  room,  i.e.  close  arrest, 
except  for  offences  accompanied  by  drunkenness, 
violence,  or  insubordination,  and  when  confinement 
is  necessary  to  ensure  his  safe  custody  or  for  the 
maintenance  of  discipline.     (K.R.  para.  475.) 

34 
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41.  Escort  to  be  detailed. — The  officer  or  N.C.O. 
who  places  a  man  under  close  arrest  will  invariably 
fall  in  an  escort  (composed  of  private  soldiers)  and 
have  the  offender  marched  to  the  guard  room, 
where  he  will  be  placed  in  charge  of  the  commander 
of  the  guard.  A  charge  report  will  then  be  made 
out,  signed,  and  delivered  to  the  N.C.O.  in  charge 
of  the  guard  (see  Para.  18).  The  latter  will  then 
enter  the  contents  of  the  "  charge  "  in  his  guard 
report.     (K.R.  485  (1).) 

42.  Special  Provisions  as  to  Drunkenness. — If 
the  soldier  be  confined  for  drunkenness,  he  will 
remain  in  the  guard  room  for  twenty-four  hours, 
and  the  precautions  mentioned  in  Para.  15  ob- 
served by  the  commander  of  the  guard.  If  the 
man  be  confined  for  any  other  offence,  his  case 
should  be  investigated  at  the  first  Company  Office 
held  after  he  has  been  placed  under  arrest.  In  any 
event,  his  case  must  be  investigated  within  forty- 
eight  hours  after  his  being  arrested,  or  failing  this 
the  CO.  must  make  a  report  to  superior  authority, 
explaining  the  circumstances  which  may  have 
rendered  more  prompt  investigation  impossible. 
A  CO.  who  unnecessarily  detains  a  man  in  custody 
himself  commits  an  offence  against  the  Army  Act. 
(A.A.  sec.  21  (1)  and  R.P.  2.) 

43.  Company  Office. — The  accused  will  then  be 
marched  under  escort  to  his  Company  Office  at  the 
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appointed  time.  The  "  charge  "  submitted  against 
him  will  also  be  sent  to  his  Company  Office.  The 
offender,  without  cap,  belt,  or  side-arms,  is  then 
marched  in  together  with  his  escort  and  witnesses 
by  the  Company  Sergeant-Ma j or  before  his  Com- 
pany Commander,  and  the  investigation  of  his 
offence  commences. 

Every  charge  must  be  heard  in  the  presence  of 
the  accused,  and  he  is  to  be  given  full  liberty  to 
cross-examine  all  witnesses.  (R.P.  3  (A).)  After 
having  heard  all  the  evidence  available,  the  Com- 
pany Commander  will  adopt  one  of  the  following 
courses : 

1.  He  will  dismiss  the  case  if  in  his  opinion  no 
offence  against  the  Army  Act  is  disclosed  by  the 
evidence  heard. 

2.  He  may  remand  the  accused  for  further  evi- 
dence, in  which  case  the  soldier  is  marched  back 
to  the  guard  room. 

3.  He  will  deal  with  the  case  himself,  if  in  his 
opinion  his  powers  (see  Para.  36)  are  sufficient  to 
justify  him  doing  so.  If  he  does  not  think  they 
are,  then, 

4.  He  will  remand  the  accused  for  his  CO.  to 
deal  with.  If  such  be  his  decision,  the  accused  is 
marched  back  to  the  guard  room  and  there  awaits 
0]  derly-room  time. 

In  cases  1.  and  3.  the  Company  Commander  will 
at  once  report  his  action  to  the  orderly  room  in 
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order  that  the  entry  "  disposed  of  on  A. F.  B  281 

may  be  made  in  the  punishment  column  of  the 
guard  report.  In  case  2.  a  corresponding  entry 
will  be  made  in  the  guard  report.     (K.R.  485.) 

44.  Entry  of  Charges. — All  minor  offences  of 
X.CO.'s  and  men  not  confined  in  the  guard  room 
will  be  entered  in  the  Minor  Offence  Report 
(A.F.  B  281),  and  disposed  of  by  the  Company 
Commander.  Any  offences,  however,  which  in  the 
first  place  may  have  been  entered  in  the  Minor 
Offence  Report,  and  which,  on  investigation,  the 
Company  Commander  may  decide  to  reserve  for 
the  CO.,  will  be  entered  in  the  guard  report,  and 
a  Charge  Report  made  out  against  the  offender 
and  sent  to  the  orderly  room.     (K.R.  485.) 

A.F.  B  281  is  kept  in  the  orderly  room,  and  when 
required  will  be  obtained  therefrom  by  the  Com- 
pany Commander  concerned.  When  no  longer 
required  in  the  Company  Office  it  will  be  returned 
to  the  orderly  room,  in  order  that  particulars  may 
be  available  for  inclusion  in  Part  II  orders  for  the 
day,  if  necessary.  On  the  last  day  of  the  week, 
this  Form,  whether  blank  or  otherwise,  will  be 
signed  by  the  Company  Commander  and  attached 
to  the  guard  report  for  that  day.     (K.R.  para.  486.) 

Speaking  generally,  it  may  be  taken  that  all 
offences  to  be  disposed  of  by  the  CO.  must  appear 
in  the  guard  report. 
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ORDERLY   ROOM 

45.  Orderly-Room  Procedure.  -  As  previously 
stated,  orderly  room  is  held  every  day  in  the  year, 
with  the  exception  of  Sundays,  Good  Friday,  and 
Christmas  Day. 

A  Company  Commander  who  may  have  reserved 
a  case  for  his  CO.  to  dispose  of  will  either  attend 
orderly  room  himself  or  detail  one  of  his  Company 
Officers  in  his  stead.  Such  officer  should  attend 
with  the  Company  Conduct  Book  or  Field  Conduct 
Book  (K.R.  485),  and  be  prepared  to  supply  the 
CO.  with  any  information  concerning  the  char- 
acter, etc.,  of  the  accused. 

The  guard  report  will  be  placed  before  the  CO., 
the  Adjutant  standing  at  attention  on  his  left, 
with  all  the  charge  reports  of  the  offenders  about 
to  appear.  On  the  CO.  stating  that  he  is  pre- 
pared to  hear  the  cases,  the  Adjutant  will  instruct 
the  Battalion  Sergeant-Major  to  march  in  the 
offender  whose  name  appears  first  in  the  guard 
report.  Each  case  will  be  heard  singly,  the  ac- 
cused,   minus    cap,    belt,    and    side-arms,    being 
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marched  in  under  escort,  together  with  the  wit- 
nesses. The  Company  Officer  attending  will  take 
his  place  on  the  right  of  the  CO.  with  the  Company 
or  Field  Conduct  Book  open  so  that  the  latter  can 
conveniently  refer  to  the  sheet  of  the  accused. 

The  Adjutant  reads  the  charge  report  aloud, 
and  the  CO.  then  hears  the  evidence  lor  the 
prosecution  and  defence.  This  evidence  must  be 
heard  in  the  presence  of  the  accused,  who  will  have 
mil  liberty  to  cross-examine  any  witness  brought 
against  him,  and  to  call  any  witness  and  make 
any  statement  in  his  own  defence.     (R.P.  3  (a).) 

When  Evidence  is  heard  on  Oath. — In  all  cases 
which  the  CO.  has  power  to  deal  with  summarily, 
the  accused  may  demand  that  the  evidence  against 
him  be  taken  on  oath.  (A. A.  sec.  46  (6).)  The 
oath  administered  will  be  the  same  as  that  pro- 
vided for  Courts  Martial.  (For  form  of  oath  see 
R.P.  82.) 

During  the  investigation  the  CO.  must  be  careful 
not  to  let  fall,  before  he  disposes  of  the  case,  any 
expression  of  opinion  as  to  the  guilt  of  the  accused, 
or  one  which  might  prejudice  him  at  a  subsequent 
trial.  The  reason  for  this  is  that  it  frequently 
happens  that  officers  present  at  the  investigation 
are  detailed  as  members  of  the  Court  held  in  con- 
sequence of  it,  and  it  is  only  in  the  interests  of 
justice  that  their  judgment  should  not  be  biassed 
beforehand.     {K.R.  483.) 
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Accused  must  be  given  Option  of  Court  Martial  in 
Certain  Cases.— If  the  CO.,  alter  hearing  all  the 
evidence,  decides  to  deal  with  the  case  summarily, 
and  award  a  punishment  other  than  a  minor  one, 
he  must  ask  the  accused  if  he  will  take  his  punish- 
ment or  be  tried  by  D.C.M.  (A. A.  sec.  46  (8).) 
In  such  cases  it  is  most  essential  that  this  option 
be  given  the  accused.  Even  in  cases  of  absence 
without  leave,  where  the  soldier  automatically 
forfeits  his  pay  under  A. A.  sec.  138  (1),  and  no 
punishment,  other  than  admonition,  is  awarded 
in  addition,  he  must  be  given  the  opportunity  of 
claiming  trial  by  Court  Martial.  (K.R.  495.) 
Should  the  CO.  omit  to  ask  the  accused  this  ques- 
tion and  award  him  a  summary  punishment,  then 
the  accused  must  be  given  the  privilege  of  claim- 
ing trial  by  Court  Martial  at  any  time  the  same 
day  before  the  hour  fixed  for  the  commitment  and 
release  of  prisoners.  (R.P.  7.)  If,  on  the  other 
hand,  the  soldier  elects  to  be  tried  by  Court  Mar- 
tial rather  than  submit  to  his  C.O.'s  award,  he 
should  be  given  an  opportunity  on  the  following 
day  of  reconsidering  his  decision  (K.R.  496),  and 
in  such  cases  he  may,  if  his  CO.  sees  fit,  be 
released  from  arrest  pending  his  trial  by  Court 
Martial. 

If  a  Commanding  Officer  remands  a  man  for 
trial  by  a  Regimental  Court  Martial,  the  latter  has 
no  right  to  claim  trial  by  D.C.M.  instead,  but  the 
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CO.  should  use  his  discretion  as  to  granting  trial 

by  such  a  Court.     (A. A.  sec.  4b,  note  13.) 

46.  Courses  open  to  CO. — The  following  courses 
are  open  to  a  CO.  in  dealing  with  an  offence : 

(a)  He  should  dismiss  the  case,  if  in  his  opinion 
the  evidence  produced  does  not  disclose  an  offence 
against  the  Army  Act.  (R.P.  4  (a).)  To  make  an 
entry  against  the  man  without  punishment  is  not 
dismissal  of  the  case. 

(b)  He  may  dispose  of  the  case  summarily.    (R.P. 

4(b).) 

(c)  Refer  the  case  to  superior  military  authority,  or 

(d)  Adjourn  the  case  for  the  purpose  of  having  the 
evidence  reduced  to  writing,  i.e.,  a  summary  of  evi- 
dence taken.     (R.P.  4  (b).) 

The  CO.  will  adopt  (b),  that  is,  dispose  of  the 
case  summarily,  unless: 

1.  He  thinks  the  case  should  be  tried  by  Court 
Martial. 

2.  The  accused  elects  to  be  tried  by  Court  Mar- 
tial rather  than  submit  to  his  C.O.'s  award.  (A. A. 
sec.  46(8).) 

3.  The  case  is  one  which  he  must  refer  to  superior 
authority  under  K.R.  para.  487,  which  para- 
graph specifies  the  offences  which  a  CO.  may 
dispose  of  himself  or  remand  for  trial  by  a  Regi- 
mental   Court     Martial.     If,     however,     a    CO., 
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through  ignorance  of  this  regulation,  but  with  a 
full  knowledge  of  the  facts  of  the  case,  were,  with- 
out obtaining  the  required  authority,  to  deal  with 
an  offence  other  than  one  of  those  mentioned  in 
K.K.  487,  his  award  would  be  legal,  and  the  off ender 
could  not  be  retried  for  the  offence.  (A. A.  sec. 
4b,  note  10.) 

It  may  be  pointed  out  that  there  are  certain 
offences  of  drunkenness  which  a  CO.  is  bound  to 
deal  with  summarily.  (K.R.  para.  509.)  This, 
however,  only  applies  to  a  private  soldier,  and  not 
to  a  N.C.O.  (A. A.  see.  183  (1).)  On  active  service, 
however,  any  case  of  drunkenness  may  be  sent 
before  a  Court  Martial. 

Hr  will  adopt  the  third  alternative  when  he  is 
of  the  opinion  that  the  case  is  one  which  should  be 
disposed  of  summarily,  but  he  has  not  the  power 
to  do  so,  under  K.K.  para.  487.  In  such  cases  he 
will  apply  for  the  necessary  authority  to  tell  off  the 
offence. 

In  any  other  case  he  will  adopt  the  last  alterna- 
tive and  adjourn  the  investigation  for  the  purpose 
of  having  the  evidence  reduced  to  writing.  (R.P. 
4,  note  3.) 

A  CO.  should  never  remand  an  accused  person 
for  trial  by  any  kind  of  Court  Martial,  until  such 
time  as  he  has  had  an  opportunity  of  examining 
the  evidence  when  once  reduced  to  writing. 
(R.P.  40 
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47.  Should  iln  CO.  deal  with  a  case  summarily 
he  will  enter  the  sentence  he  awards  in  the  punish- 
ment column  of  the  guard  report,  and  sign  his  nam.' 
in  the  last  column  opposite  each  sentence. 

The  Adjutant  will  enter  the  sentence  awarded  in 
the  Charge  Report  and  hand  it  to  the  Company 
Officer  concerned  in  order  that  the  latter  may 
record  the  sentence  in  the  Company  Conduct  Sheet 
of  the  accused      (See  K.R.  1919  and  1924.) 


CHAPTER   VIII 

MODE  OF  TAKING  A  SUMMARY  OF 
EVIDENCE 

(Vide  R.P.  4,  M.M.L.  pp.  30,  31,  71,  83,  and 
p.  703  (2)  (b).  (k),  (I),  (m),  (n).) 

48.  When  taken. — The  Summary  of  Evidence 
should  be  taken,  if  possible,  the  same  day  as  the 
investigation  before  the  CO.  takes  place.     (R.P. 

4,  note  4.) 

49.  By  whom  taken. — The  Summary  of  Evidence 
may  be  taken  by  the  CO.  himself  or  by  any  offh  er 
(usually  the  Adjutant)  he  may  depute.  (R.P.  4 
(c).)  Any  officer,  however,  who  may  be  a  witness 
in  the  case  should  not  be  detailed  for  this  purpose. 
(R.P.  4,  note  7.) 

50.  Points  to  be  observed  in  reducing  Evidence 
to  Writing. — The  following  rules  must  be  closely 
adhered  to  by  the  officer  directed  to  take  a  Sum- 
mary of  Evidence : 

(a)  The  evidence  must  be  taken  down  in  the 
presence  of  the  accused.     (R.P.  4  (c).) 

(b)  The  evidence  must  never  be  taken  on  oath, 
the  accused  having  no  right  to  demand  it.     The 

44 
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provisions  of  A. A.  sec.  46  (6)  only  apply  to  the  oral 
investigation  held  by  the  CO. 

(c)  In  reducing  the  evidence  to  writing,  all  hear- 
say evidence  or  irrelevant  matter  is  to  be  excluded. 
(R.P.  4,  note  7.)  The  evidence  should  be  concise 
and  as  brief  as  is  consistent  with  accuracy.  Only 
facts  which  tend  immediately  to  prove  or  disprove 
a  fact  in  issue,  i.e.  the  charge,  should  be  recorded. 

(d)  It  is  not  necessary  to  call  several  witnesses 
to  prove  the  same  fact.  One  credible  witness  is 
sufficient  in  law  to  prove  any  offence  (with  one  or 
two  exceptions) ,  but  it  is  always  well  to  have  each 
witness  corroborated  in  his  evidence. 

(e)  Each  witness  must  sign  his  statement,  and 
at  the  end  of  it  is  to  be  recorded  any  cross-ex- 
amination the  accused  wishes  to  make ;  or  the  fact 
that  he  declined  to  do  so  is  to  be  recorded. 

(/)  The  following  certificate  is  to  be  entered  at 
the  end  of  the  Summary  of  Evidence:  "  R.P.  4 
(C)  (D)  and  {E)  has  been  complied  with." 

(g)  If  the  accused  declines  to  call  any  witnesses 
or  make  any  statement  on  his  own  behalf,  the  fact 
that  he  declined  to  do  so  must  be  recorded. 

*  (h)  All  documents  that  are  to  be  produced  at 
the  trial  must  be  handed  in  by  a  witness  who  will 
be  sworn  at  the  Court,  so  his  statement,  e.g.,  "  I 

produce  Army  Form "  should  be 

recorded. 

*  All  documents  and  Army  Forms  must  be  produced 
before  a  Court  Martial  on  oath. 
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(i)  Finally,  it  should  be  borne  in  mind  that  the 
accused,  on  no  account,  is  to  be  authoritatively 
called  upon  to  account  for  his  proceedings,  and 
any  statement  he  may  make  must  be  voluntarily 
made.  Before  the  accused  is  asked  whether  he- 
wishes  to  make  any  statement,  he  must  be  warned 
that  he  is  not  bound  to  say  anything,  and  that  any 
statement  he  makes  may  be  used  as  evidence 
against  him.  Explain  to  the  accused  that  the 
summary  of  evidence  may  be  used  as  evidence  of 
the  facts  recorded  by  it,  (i)  if  the  accused  pleads 
guilty  at  the  Court  Martial,  or  (2)  the  accused 
makes  any  statement  before  the  Court  at  variance 
with  a  statement  recorded  in  the  summary. 
(M.M.L.  ch.  vi.  paras.  58,  115.) 

The  Summary  of  Evidence  is  then  signed  and 
dated  by  the  officer  taking  the  evidence. 

51.  Illustration  of  Summary  of  Evidence. — The 
following  summary  will  serve  to  illustrate  the 
proper  application  of  the  above  rules: 

Summary  of  Evidence  in  the  Case  of  No. 
4124,  Pte.  John  Peterson,  112TH  Reserve 
Battalion,  C.E.F. 

prosecution 

isl  Witness  (margin). — Capt.  L.  Taylor,  112th 
Battalion,  C.E.F. ,  being  called,  states: 

At   Napier  Barracks,    Shorncliffe,    Kent,    at   or 
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about  11.30  p.m.  the  8th  March,  1916,  I  was  in- 
specting the  main  guard  in  my  capacity  as  Officer 
of  the  day.  I  noticed  that  the  accused  had  fallen 
in  for  inspection  without  his  side-arms,  and  on  my 
remarking  this  fact  to  the  N.C.O.  in  charge  of  the 
guard,  he  deliberately  struck  me  a  blow  in  the 
face  with  his  rifle,  exclaiming  at  the  same  instant, 
'  By  God,  I  have  an  account  to  square  with  you  !" 
I  immediately  ordered  the  accused  to  be  confined. 
(Sgd.)         L.  Taylor,  Captain. 

H2thBn.,C.E.F. 
The  accused  declines  to  cross-examine. 

2nd  Witness  (margin). — No.  1138,  Sergt.  John 
Smith,  112th  Bn.,  C.E.F.,  being  called,  states: 

At  Napier  Barracks,  Shorncliffe,  Kent,  on  the 
8th  March,  1916,  I  was  the  N.C.O.  in  charge  of  the 
main  guard.  At  about  11.30  p.m.  the  Officer  of 
the  day,  Capt.  L.  Taylor,  112th  Battalion,  arrived 
at  the  guard  room  to  inspect  my  guard.  I  at 
once  ordered  the  guard  to  fall  in  for  inspection. 
The  inspection  had  just  commenced,  when  Capt. 
Taylor  remarked  to  me  that  the  accused  had  fallen 
in  without  his  side-arms.  The  words  were  hardly 
spoken  before  I  saw  the  accused  jab  Capt.  Taylor 
in  the  face  with  the  muzzle  of  his  rifle.  I  imme- 
diately confined  the  accused  in  the  guard  deten- 

tion  room-  [Sgd.)         J.  Smith.  Sergt. 

112th  Battalion,  C.E.F. 
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Question  by  the  accused. — Was  I  drunk  or  sober 
when  the  guard  fell  in  for  inspection  ? 

Answer. — Perfectly  sober. 

Question. — Had  1  not  been  asleep  since  about 
9.30  p.m.  ? 

Answer. — You  were  apparently  asleep  from 
about  that  hour;  and  I  had  to  shake  you  rather 
roughly  in  order  to  waken  you.  I  am  firmly 
of  the  opinion,  however,  that  you  were  quite 
sober. 

The  accused  declines  to  further  cross-examine. 


DEFENCE 

The  accused  declines  to  call  any  witness  for  the 
defence,*  but  after  having  been  duly  warned  that 
anything  he  may  say  may  be  used  as  evidence 
against  him,  voluntarily  makes  the  following  state- 
ment : 

Statement  by  Accused  {margin). — I  do  not  deny 
the  fact  that  I  struck  the  officer  in  question;  but 
I  maintain  that  I  was  drunk  at  the  time,  and 
therefore  not  in  my  proper  senses.  I  have  been 
soldiering  for  nearly  ten  years  and  have  never  had 
a  serious  entry  in  my  Conduct  Sheets.  While  I 
admit  I  used  the  language  charged,  yet  in  spite  of 

*  If  the  accused  desired  to  call  any  witnesses,  the  same 
rules  as  are  observed  in  the  case  of  witnesses  for  the  pro,-. 
M'cution  would  apply. 
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that,  I  had  no  reason  to  strike  the  officer.  He  had 
never  done  me  any  injustice,  and  I  can  only  plead 
that  mv  act  was  that  of  a  crazy  man. 

(Sgd.)        J.  Peterson,  Pte. 

R.P.  4  (C)  (D)  and  (E)  has  been  complied  with. 

The  above  evidence  was  taken  down  by  me  at 
the  Orderly  Room,  Napier  Barracks,  Shorncliffe, 
Kent,  this  Thirteenth  day  of  March,  1916. 
(Sgd.)         W.  Russell,  Capt.  and  Adjt., 

1 1  2th  Battalion,  C.E.F. 

52.  Remand  of  Accused. — The  CO.,  having  had 
an  opportunity  of  examining  the  evidence  thus 
reduced  to  writing,  will  adopt  one  of  the  following 
alternatives : 

1.  Dismiss  the  case  if  in  his  opinion  there  is  not 
sufficient  evidence  to  convict  the  accused. 

2.  Rehear  the  case  and  dispose  of  it  summarily, 
providing  the  provisions  of  K.R.  para.  487  are  not 
contravened. 

3.  Refer  the  case  to  the  proper  superior  military 
authority.  He  will  adopt  this  alternative  when  he 
desires  to  dispose  summarily  of  an  offence  which 
he  cannot  do  without  first  obtaining  the  necessary 
authority.     (K.R.  487.)     (See  para.  46.) 

If  a  CO.  inadvertently  deals  with  a  case  con- 
trary to  K.R.  487,  his  award  is  to  be  considered 
1egal,  and  the  offender  cannot  be  tried  by  Court 
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Martial    for   that    offence.     (A.A.    sec.    46,    note 
10.) 

4.  Remand  the  Accused  for  Trial  by  Court  Mar- 
tial.— On  this  alternative  being  adopted,  the  CO. 
will  have  to  determine  by  what  class  of  Court 
Martial  the  accused  shall  be  tried.  (R.P.  5,  note 
2.)  A  N.C.O.  or  soldier  remanded  by  his  CO.  to 
a  Regimental  Court  Martial  cannot  legally  claim 
a  D.C.M.  under  A.A.  sec.  46  (8),  but  a  CO.  should 
use  his  discretion  in  dealing  with  such  a  request. 
(A.A.  sec.  46,  note  13.) 

53.  Award  may  not  be  increased. — It  may  here 
be  pointed  out  that  a  CO.  cannot  legally  increase 
a  punishment  after  he  has  once  made  his  award, 
which  is  complete  when  the  man  has  quitted  his 
presence.  This  rule  applies  to  both  Summary  and 
Minor  Punishments.  But  a  CO.  can  at  any  time, 
before  the  punishment  has  been  completed,  miti- 
gate or  remit  a  Minor  or  a  Summary  Punishment. 
{R.P.  6  (B)  and  A.A.  sec.  46,  note  16.) 


CHAPTER  IX 

APPLICATION  FOR  COURT  MARTIAL 

54.  Documents  to  accompany  Application. — On  a 
man  being  remanded  by  his  CO.  for  trial  by  Court 
Martial,  the  application  for  the  convening  of  the 
Court,  together  with  the  documents  which  are  to 
accompany  such  application,  will  have  to  be  pre- 
pared. This  duty  will  usually  devolve  upon  the 
Adjutant,  but  all  officers  should  render  themselves 
familiar  with  the  procedure  adopted. 

On  p.  727  of  the  M.M.L.  will  be  found  a  fac- 
simile of  A.F.  B  116,  "  Form  of  Application  for 
a  Court  Martial."  As  stated  on  this  form,  the 
following  documents  are  to  be  forwarded  with  the 
application : 

1 Charge  Sheet (in  duplicate). 

2.  Summary  of  Evidence. 

*  3.  Regimental  and  (Troop,  Squadron,  Battery, 
or  Company)  Conduct  Sheets  of  the  accused. 

4.  List  of  witnesses  for  the  Prosecution  and 
Defence  (with  their  present  stations). 

*  If  the  unit  of  the  accused  is  on  active  service  tin 
Field  Conduct  Sheel  is  sent  instead.  All  troops  in  Eng- 
land were  placed  on  active  service  conditions  by  A.O.  314, 
dated  16th  August,  1914. 

5i 
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5.  Statement  as  to  character  and  particulars  of 
service  of  the  accused  (A.F.  B  296),  to  be  proved 

by ,  who  will  also  act  as  Prosecutor. 

(This  phrase  in  italics  is  added  by  the  writer  in 
order  to  conform  with  M.M.L.  p.  703  (2)  (c).) 

6.  List  of  officers  who  are  available  to  sit  as  Mem- 
bers of  the  Court  Martial,  from  the  unit  of  the 
accused. — (This  is  also  added  in  by  the  writer  in 
order  to  conform  with  M.M.L.  p.  703  (2)  (/).) 

The  form  of  application,  like  the  charge  sheet, 
must  be  signed  by  the  officer  in  actual  command 
of  the  unit  of  the  accused.  If  the  CO.  should  be 
absent  then  the  next  senior  will  sign  as  "  com- 
manding   Battalion  "  and  not  "  for  O.C. 

Battalion." 

55.  Framing  of  Charges. — The  first  thing  to  do  is 
to  decide  under  what  section  of  the  Army  Act  the 
charge  is  to  be  framed.  It  may  be  repeated  once 
more,  that  A. A.  sees.  4-39  deal  with  specific  mili- 
tary offences,  and  if  the  offence  can  be  framed 
under  one  of  these  sections,  so  much  the  better. 
If  not,  then  the  charge  must  be  framed  under 
section  40,  providing  the  offence  is  of  a  military 
nature,  or  if  not  of  a  military  character,  that  the 
conduct  charged  was  to  the  prejudice  of  good 
order  and  military  discipline,  having  regard  to 
the  conduct  itself  and  the  circumstances  under 
which  it  took  place.     (A. A.  sec.  40,  note  3.) 

Any    charge    framed    under   section    40    which 
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might  have   been   framed  under  any  one  of  the 

preceding  sections  would  be  a  bad  charge.  (A. A. 
sec.  40.) 

Section  ar  comprises,  as  previously  stated,  all 
offences  of  a  non-military  nature. 

Having  determined  upon  the  section  of  the  Army 
\r[  under  which  the  charge  is  to  be  framed,  and 
having  carefully  read  the  footnotes  in  connexion 
with  the  particular  section  decided  upon,  officers 
should  turn  to  M.M.L.  p.  660  et  seq.  and  note  the 
corresponding  illustrations  of  the  charge  framed 
under  tlie  section  determined  upon.  The  illustra- 
tion of  a  charge  sheet  as  shown  on  M.M.L.  p. 
659  will  also  be  found  useful. 

Illustration  of  Charge  Sheets. — The  following 
illustrations  of  charge  sheets  may  prove  to  be  of 
assistance : 

Illustrations  of  Charge  Sheets 

no.  1. 

charge  sheet 

*  The    accused,     No.     5412,     Sergeant    James 

Thompson,     10th    Battalion,     Royal    Blankshire 

Regiment,    a   soldier   of   the    Regular   Forces,    is 

charged  with: 

*   If  the  offender  be  an  acting  N.C.O.,  then  the  Charge 
lould  1  omnv  ti<  e,  "  The  ac<  used    No    ^124,  Pri\  1 
(Acting  Corporal)  John  Peterson,  1  t 
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A. A.  Sec.  8  (2)  {red  ink). — When  on  active 
service,  offering  violence  to  his  superior  officer, 

in  that  he, 
at  Lille  Barracks,  Aldershot,  on  the  27th  February. 
1917,  when  checked  by  Sergeant -Major  George 
Smith,  10th  Battalion,  Royal  Blankshire  Regi- 
ment, attempted  to  strike  the  said  Sergeant- 
Mai  or. 

A L 

Lieut. -Colonel. 
Commanding  ioth  Battalion, 
Royal   Blankshire  Regiment. 
Aldersho  r,   Surrey, 
1  si  March,  i<»i  7. 

To  be  tried  by  a  District  Court  Martial. 

Y Z 

Brig. -General, 
Commanding 

(or  Stall   Officer  who   should   sign 

for  Commanding ) 

Aldershot,  Surrey, 
-\th  March,  1917. 

NO.    2. 

CHARGE    SHEET 

The  accused,  No.  4124,  Private  John  Peterson, 
112th  Reserve  Battalion,  C.E.F.,  a  soldier  of  a 
force  raised  in  a  Colony  and  doing  duty  with  the 
Regular  Forces  in  the  United  Kingdom,  is  charged 
with: 

Sec.  8  (1)  {red  ink). — Striking  his  superior  officer, 
being  in  the  execution  of  his  office, 

in  that  he, 
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at  Napier  Barracks,  Shorncliffe,  Kent,  on  the  8th 
March,  1916,  struck  with  his  rifle  in  the  face  Capt. 
L.  Taylor,  112th  Battalion,  C.E.F.,  who  was  at 
the  time  inspecting  the  main  guard. 

H C 

Lt.-Col., 
Commanding  112th  Battalion,  C.K.I 

Shorncliffe,   Ken  i  . 

10th  March,  1916. 

To  be  tried  by  a  District  Court  Martial. 

X Y 


Major-General, 
Commanding  Canadian  Training  Division. 


SH(  IRNCLIFFE,     KENT, 
i  2th  March.  1916. 


NO.    3. 
CHARGE    SHEET 

(For  more  than  one  charge) 

The  accused,  No.  4128,  Private  John  Smith, 
112th  Battalion,  C.E.F.,  a  soldier  of  a  force  raised 
in  a  Colony  and  doing  duty  with  the  Regular 
Forces  in  the  United  Kingdom,  is  charged  with : 

First  Charge,  Sec.  10  (4)  (red  ink). — Breaking  out 

of  barracks, 

in  that  he, 

at  Shorncliffe,  Kent,  on  the  31st  March,  1916,  broke 

out  of  barracks  when  a  defaulter. 
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Second  Charge,  Sec.  10  (3)  {red  ink). — Resisting 
an  escort  whose  duty  it  was  to  have  him  in  charge, 

in  that  he, 
at  Shorncliffe,  Kent,  on  the  1st  April,  1916,  resisted 
the  escort  taking  him  to  the  guard  detention  room, 
and  struck  with  his  fist  on  the  mouth  No.  2024, 
Private  Herbert  Clarke,  one  of  the  said  escort. 

A B 

Lieut. -Col., 
Commanding  112th  Battalion,  C.E.F. 

Shorncliffe,   Kent, 
yd  April,  1916. 

To  be  tried  by  a  District  Court  Martial. 

C D 

Major-General, 
Commanding  Canadian  Training  Division, 

Shorncliffe,   Kent, 
5//;  April,  1916. 

56.  Rules  regarding  Charge  Sheets. — In  drawing 
up  a  charge  sheet,  the  following  points  will  be 
carefully  noted,  all  of  which  have  been  complied 
with  in  the  above  specimen  charge  sheets : 

[a]  The  charge  sheet  must  be  divided  into  two 
parts : 

(I)  The  statement  of  the  offence,  and 
(II)  The  statement  of  the  particulars  of  the 
act,  neglect,  or  omission  constituting  the 
offence.     (R.P.  n  (£).) 
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(b)  The  offence  must  be  stated  in  the  words  oi 
the  Army  Act,  and  if  a  civil  offence  under  sec.  41, 
then  in  words  which  sufficiently  describe  that 
offence,    but   not    necessarily  in   technical   words. 

(R.P.  n  (C).) 

(c)  Each  charge  must  state  one  offence  only, 

{R.P.  11  {a).) 

(d)  The  particulars  should  mention  such  circum- 
stances concerning  the  alleged  offence  as  will  en- 
able the  accused  to  know  readily  exactly  what  act 
it  is  intended  to  prove  against  him.     (R.P.  11  (d).) 

(e)  Where  it  is  intended  to  prove  any  facts  in 
respect  of  which  any  deduction  from  his  pay  can 
be  awarded  as  a  consequence  of  the  offence  charged, 
the  particulars  should  state  those   facts.     (R.P. 

(/)  The  charge  sheet  should  be  signed  by  the 
officer  in  actual  command  of  the  unit  to  Which  the 
accused  belongs.  (M.M.L.  p.  703  (g).)  (See  this 
book,  Para.  54  last  line.) 

(g)  Sufficient  space  should  be  left  at  the  foot  of 
the  charge  sheet  for  the  orders  of  the  Convening 
Officer  to  be  entered.  The  place  and  date  should 
be  entered  by  the  officer  signing  the  orders. 
(M.M.L.  p.  703  (h).) 

(h)  The  section  of  the  Act  under  which  each 
charge  is  framed  should  be  entered  in  the  margin 
(in  red  ink)  opposite  the  charge  to  which  it  refers, 
(M.M.L.?.  703  (*•).) 
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(i)  If  the  accused  has  elected  to  be  tried  by  Court 
Martial,  rather  than  submit  to  his  C.O.'s  award, 
then  that  fact  should  be  so  stated  (in  red  ink)  at 
the  top  of  the  :harge  sheet.     (M.M.L.  p.  703  (;').) 

(_;')  The  words  "  When  on  active  sei  \  ice  "  are  in 
certain  cases  inserted  in  the  charge  sheet  imme- 
diately before  the  statement  of  the  charge.  If  in- 
serted, they  alter  the  gravity  of  the  charge  and 
should  not  be  included  unless  the  Army  Act  pro- 
vides for  a  more  severe  penalty  tor  the  offence 
when  committed  on  active  service  than  in  peace 
(M.M.L.  p.  060  (see  note).)  When  the  charge  is 
not  of  drunkenness  these  words  must  be  inserted 
in  order  to  allow  the  Court  to  pass  a  sentence  of 
Field  Punishment.     (M.M.L.  p.  667.) 

(k)  Every  charge  should  allege  a  specific  offence 
constituting  a  breach  of  a  specific  enactment,  and, 
with  the  one  or  two  exceptions  mentioned  below,  it 
is  of  this  offence  alone  that  the  person  charged  can 
be  convicted.  As  regards  sec.  40  of  the  Army  Act, 
it  is  laid  down  in  a  proviso  to  that  section,  that  no 
charge  is  to  be  framed  under  it  which  is  a  specific 
offence  under  any  other  provision  of  the  Act,  and 
is  not  a  civil  offence:  though  it  does  not  neces- 
sarily follow  that  the  conviction  of  a  person  so 
charged  is  necessarily  invalidated. 

Alternative  Charges  and  Cognate  Offences.- — The 
exceptions  to  the  rule  stated  above,  that  it  is  of  the 
particular  offence  which  the  charge  brought  alleges 
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that  the  offender  can  be  convicted,  relate  only  to 
cases  where  the  distinction  between  two  offences  is 
mainly  technical,  or  where  the  distinction  is  one  of 
degree  and  not  of  kind.  This  allows  of  an  offender 
charged  with  a  more  serious  to  be  convicted  of  the 
less  serious  offence.  For  example, '  if  a  man  is 
charged  with  stealing,  he  may  be  convicted  of  em- 
bezzlement and  vice  versa,  the  distinction  between 
the  two  being  merely  technical.     (A. A.  sec.  56  (11.) 

in  the  same  way,  an  offender  charged  with  deser- 
tion may  be  found  guilty  of  attempting  to  desert 
or  being  absent  without  leave.  (A. A.  sec.  56  (3).) 
The  difference  here  being  one  of  degree. 

Except  in  the  cases  specified  in  A. A.  sec.  50,  a 
person  cannot  be  found  guilty  of  an  offence  other 
than  that  with  which  he  is  charged.  On  the  other 
hand,  R.P.  44  (c)  allows  a  Court  to  find  a  person 
guilty  of  a  charge  with  the  exception  of  certain 
words  or  with  certain  immaterial  variations,  and 
such  finding  is  quite  valid  so  long  as  it  discloses  an 
offence  under  the  Act. 

Drunkenness. — (/)  See  Para.  16  regarding  special 
rules  to  be  observed  in  framing  charges  for  drunk- 
enness. 

57.  Summary  of  Evidence. — This  has  already 
been  fully  explained.  The  original  summary 
should  accompany  the  application  for  the  Court 
Martial.  The  Convening  Officer  sends  this  copy 
to  the  President  of  the  Court  Martial. 
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58.  Regimental  and  Company,  etc.,  Conduct 
Sheets. — A  certified  true  copy  of  the  original  sheet 
should  be  made.  The  originals  should  never  be 
removed  from  the  conduct  books.  These  copies 
will  be  returned  to  the  officer  commanding  the 
unit  of  the  accused  with  the  notice  of  trial. 

59.  List  of  Witnesses  for  the  Prosecution  and 
Defence. — This  list  should  be  made  out  with  care, 
the  number,  rank,  name,  and  unit  of  each  witness 
being  stated,  together  with  his  present  station. 
The  Convening  Officer  being  responsible  for  the 
attendance  of  all  witnesses  prior  to  the  assembly 
of  the  Court,  he  must  have  accurate  information 
of  them  in  order  that  they  may  be  duly  warned. 
This  list  is  also  returned  to  the  O.C.  the  unit  of 
the  accused  with  the  notice  of  trial. 

60.  Statement  as  to  Character,  etc.,  of  the  Accused. 
-This  army  form  (A.F.  B  296)  simply  requires  to 

be  filled  in.  Portions  of  the  form  not  required 
should  be  crossed  out  and  initialled.  This  form  will 
be  returned  to  the  O.C.  the  unit  of  the  accused  with 
the  notice  of  trial  and  will  later  be  produced  by  the 
prosecutor  when  giving  evidence  as  to  character  at 
the  trial. 

61.  Officers  available  to  sit  on  Court  Martial  from 
Unit  of  Accused. — In  drawing  up  this  list  of  officers 
from  the  unit  of  the  accused  who  are  available  to 
sil  on  the  Court  Martial,  names  and  dates  of  com- 
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missions  of  officers  should  be  given,  so  as  to  enable 
the  Court  to  satisfy  themselves  as  provided  by 
R.P.  22  (A),  vide  M.M.L.  p.  703  (2)  (/). 

62.  Despatch  of  Documents  to  Convening  Officer. 
—On  the  application  and  accompanying  docu- 
ments being  carefully  checked  in  accordance  with 
the  above-mentioned  rules,  the  Medical  Officer 
will  sign  the  certificate  on  the  face  of  the  form 
(A.F.  B  116),  and  the  papers  may  be  considered 
ready  for  despatch  to  the  Convening  Officer. 
Officers  are  strongly  recommended,  however,  to 
make  absolutely  certain  that  every  point  men- 
tioned in  the  Memorandum  on  page  703  of  the 
M.M.L.  is  carefully  complied  with  before  finally 
sending  the  application  to  the  Convening  Officer. 
If  this  is  carefully  and  intelligently  attended  to, 
it  should  be  rarely  necessary  for  the  Convening 
Authoritv  to  return  the  documents  for  correction. 
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PROCEDURE  RE  ABSENTEES 

63.  Inventory  of  Absentee's  Kit. — As  soon  as 
possible  after  a  soldier's  absence  has  been  dis- 
covered, an  inventory  should  be  made  of  all  articles 
of  his  kit  which  he  may  have  left  behind,  and  all 
such  articles  should  be  at  once  placed  in  safe  cus- 
tody.    (K.R.  514.) 

Entry  of  Absence  in  Parade  States  and  Notifica- 
tion in  Battalion  Orders. — The  absentee  is  shown 
daily  as  "  Absent  without  leave  "  in  the  parade 
states  of  his  unit,  and  when  declared  illegally 
absent  by  a  Court  of  Inquiry  he  is  struck  off  the 
strength,  from  the  date  he  first  went  absent,  in 
regimental  orders. 

The  name  of  a  man  absent  without  leave  will  be 
notified  in  regimental  orders  as  follows: 

1.  If  absent  from  one  to  twenty  days,  the  name 
will  appear  on  the  day  following  the  day  of  re- 
joining. 

2.  If  absent  for  twenty-one  consecutive  days, 
the  name  will  appear  on  the  twenty-second  day. 

3.  If  on  the  last  day  of  the  month,  the  name  will 

62 
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appear  oa  the  first  day  of  the  next  month.    (K.R. 
503-) 

64.  Court  of  Inquiry  on  Absentees. — When  a 
soldier  has  been  absent  without  leave  for  twenty- 
one  days,  a  Court  of  Inquiry  must  be  assembled 
at  once,  unless  he  has  been  taken  into  custody. 
(K.R.  673.)  It  must  be  remembered  that  twenty- 
one  clear  days  must  expire  before  the  assembly  of 
the  Court  of  Inquiry,  that  is,  twenty-one  consecu- 
tive days,  exclusive  of  the  day  on  which  the  man 
absented  himself  and  the  day  on  which  the  Court 
sits.     (A. A.  sec.  72.) 

Example. — A  soldier  absented  himself  on  the 
31st  January:  a  Court  of  Inquiry  should  be 
assembled  on  the  22nd  February. 

The  object  of  holding  a  Court  of  Inquiry  is  two- 
told: 

(a)  To  declare  the  man  illegally  absent. 

(b)  To  determine  the  deficiencies  (if  any)  in  the 
arms,  ammunition,  clothing,  etc.,  of  the  soldier. 
(A. A.  sec.  72  and  R.P.  125.) 

65.  Composition. — The  Court  of  Inquiry  is  as- 
sembled by  order  of  the  CO.  of  the  absentee,  who 
also  appoints  the  President  and  members,  usually 
from  amongst  officers  of  his  own  unit.  It  should 
be  noted  that  by  R.P.  125  (E)  all  witnesses  will  be 
sworn,   but,   unlike  a  Court  Martial,  the  officers 
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nposing  the  Court  of  Inquiry  will  not  be  sworn. 
(For  form  of  oath  see  R.P.  82.) 

66.  Procedure. — The  evidence  will  be  taken  down 
on  A.F.  A  2,  and  the  declaration  of  the  Court  must 
follow  the  wording  authorized  by  R.P.  125,  which 
is  as  follows : 

Declaration 

The  Court  declare  that  No (rank,  name, 

Corps)  illegally  absented  without  leave  (or  other 

sufficient  cause)  at  (station  or  place)  on  the 

day  of ;  that  he  is  still  so  absent,  and  that 

on  the  (date  on  which  the  inventory  of  kit  was 
taken)  he  was  deficient,  and  that  he  is  still  deficient, 
of  the  following  articles: 


President. 

'  Members. 

67.  Evidence  re  Kit. — Before  a  Court  of  Inquiry 
are  entitled  to  find  deficiencies  they  will  require 
evidence : 

(a)  That  the  absentee  has  been  at  some  time 
previously  in  possession  of  a  complete  kit,  or,  at 
any  rate,  of  the  articles  alleged  to  be  deficient. 

(b)  That  an  inventory  of  his  kit  has  been  taken, 
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and  at  the  taking  of  the  inventory  certain  specified 
articles  were  deficient. 

(c)  That  none  of  the  articles  have  since  been 
recovered.  (Any  articles  recovered,  will,  of  course, 
be  omitted.)     {R.P.  125.) 

68.  Record  of  Declaration. — The  CO.  of  the 
absentee  will  enter  in  the  regimental  books  the 
record  of  the  declaration  of  the  Court,  and  the 
original  proceedings  will  be  destroyed.    (R.P.  125 

(Q-) 

69.  Effect  of  Declaration. — If  the  absent  soldier 
does  not  afterwards  surrender,  or  is  not  appre- 
hended, such  record  shall  have  the  legal  effect  of 
a  conviction  by  Court  Martial  for  desertion. 
(A. A.  sec.  72  (2).) 

70.  Boards  of  Officers. — Committees  and  Boards 
of  Officers  differ  only  from  Courts  of  Inquiry  in  so 
far  that  the  object  for  which  they  are  assembled 
should  not  involve  any  point  of  discipline.  (K.R. 
676.)  They  should  follow  the  same  rules  as  laid 
down  for  Courts  of  Inquiry,  but  are  in  no  way 
bound  by  them.  The  proceedings  should,  like 
Courts  of  Inquiry,  be  taken  down  on  A.F.  A  2. 
(K.R.  677.) 


CHAPTER  XI 

COURTS  MARTIAL 

Powers,  Composition,  by  whom  Convened  and 

Confirmed 

71.  Courts  Martial. — There  are  the  following 
kinds  of  Courts  Martial: 

i.  Regimental  Courts  Martial. 

2.  District  Courts  Martial. 

3.  General  Courts  Martial. 

4.  Field  General  Courts  Martial.  (See  Chapter 
XII.) 

1.  Regimental  Court  Martial 

72.  R.C.M.,  by  whom  convened. — A  R.C.M.  is 
convened  by  the  CO.  (as  defined  by  R.P.  129)  of 
the  accused,  and  if  for  any  reason  the  CO.  cannot 
convene  it,  then  any  officer  authorized  to  convene 
a  D.C.M.  or  a  G.C.M.  may  convene  a  Regimental 
Court  Martial.     (A. A.  sec.  47  (1)  and  K.R.  para. 

559-) 

73.  Composition. — A  R.C.M.  is  composed  of  at 
least  three  officers,  each  of  whom  must  have  held 

66 


COURTS  MARTIAL  67 

a  commission  for  not  less  than  one  year.  These 
officers  may  be,  and  usually  are,  all  of  the  same 
unit  as  the  accused.  (A. A.  50  (1).)  The  President 
must  not  be  under  the  rank  of  Captain  unless  (a) 
the  Court  is  held  on  the  line  of  march,  (b)  on  board 
ship,  or  (c)  a  Captain  is  not  available;  in  which 
cases  an  officer  of  any  rank  may  be  appointed 
President.     (A.A.  sec.  47  (4).) 

74.  Poivers. — Its  powers  of  punishment  are: 

(a)  Up  to  and  including  forty-two  days'  deten- 
tion.    (A.A.  sec.  47  (5).) 

(b)  May  order  a  N.C.O.  to  forfeit  seniority  of 
rank.     (A.A.  sec.  183  (3).) 

(c)  May  order  a  N.C.O.  to  be  reduced  to  the 
ranks  and  in  addition  to  suffer  any  other  punish- 
ment.    (A.A.  sec.  183  (3).) 

On  active  service  only : 

(d)  Up  to  and  including  three  months'  field 
punishment.     (M.M.L.  p.  721.) 

(e)  Forfeiture  of  all  ordinary  pay  for  a  period  not 
exceeding  three  months  with  or  without  any  other 
punishment  in  addition.     (A.A.  sec.  44  (6).) 

A  R.C.M.  shall  not  try  an  officer  or  warrant 
officer  (A.A.  sec.  47  (5)  and  A.A.  sec.  182  (1).) 
A  X.C.O.  above  the  rank  of  corporal  should  not 
be  tried  by  a  R.C.M.  unless  a  D.C.M.  cannot  be 
assembled.     (K.R.  438.) 

A  R.C.M.  must  not  award  the  punishments  of 
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death,    penal   servitude,    imprisonment,    nor    dis- 
charge with  ignominy.     (A. A.  sec.  47  (5).) 

75.  R.C.M.  rarely  assembled. — It  is  pointed  out 
that  a  R.C.M.  should  now  be  of  rare  occurrence, 
;is  the  CO.  has  ample  powers  of  summary  award 
to  deal  with  most  offences,  and  it  has  been  laid 
down  that  a  D.C.M.  should,  as  a  rule,  be  con- 
vened to  deal  with  offences  not  summarily  dis- 
posed of  by  the  CO.     (R.P.  16,  note  1.) 

76.  Confirming  Authority '.  -  -  The  confirming 
officer  in  the  case  of  a  R.C.M.  is  the  convening 
officer  or  the  officer  authorized  to  convene  the 
Court  at  the  time  of  the  submission  of  the  pro- 
ceedings.    (A. A.  sec.  51  (1)  (a) 

2.  District  Court  Martial 

77.  D.C.M. ,  by  whom  convened. — A  D.C.M.  is 
convened  by: 

(a)  An  officer  authorized  to  convene  General 
Courts  Martial. 

(b)  An  officer,  not  below  the  rank  of  Captain, 
empowered  to  do  so  by  an  officer  authorized  to 
convene  a  G.C.M.     (A. A.  sec.  4<s  (2),  sec.  123  (1) 

a    (&).) 

78.  Composition. — A  D.C.M.  may  try  a  warrant 
officer,  N.C.O.,  or  soldier,  and  is  composed  of  at 
least  three  officers,  each  of  whom  must  have  held  a 
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commission  at  least  two  years.  (A. A.  sec.  48 
(4),  R.P.  19  (c)  (2).) 

A  D.C.M.,  being  an  Army  Court,  must  consist  as 
far  as  possible  of  officers  of  different  corps;  but 
may  consist  exclusively  of  officers  of  the  accused's 
own  unit  if  other  officers  are  not  available.  (R.P. 
20  (A)  and  note.) 

The  President  must  not  be  under  the  rank  of 
Field  Officer  unless: 

(a)  The  convening  officer  is  under  that  rank. 

(b)  An  officer  of  field  rank  is  not  available,  in 
which  case  an  officer  of  any  rank  may  act  as  Presi- 
dent. (A. A.  sec.  48  (9).)  In  such  case,  a  warrant 
officer  must  not  be  tried  by  a  D.C.M.  (A. A.  sec. 
182  (4).) 

79.  Powers. — Its  powers  of  punishment  are: 

1.  Imprisonment,  with  or  without  hard  labour, 
for  a  period  not  exceeding  two  years.   (A. A.  sec.  44.) 

2.  Detention  not  exceeding  two  years.  (A. A. 
sec.  44.) 

3.  Discharge  with  ignominy  from  H.M.  service. 
(A. A.  sec.  44.) 

4.  In  the  case  of  a  N.C.O.,  forfeiture  of  seniority, 
reduction  to  a  lower  grade  or  to  the  ranks,  either 
in  addition  to  or  without  any  other  punishment. 
(A.A.mt.  183  (3).) 

5.  In  the  rase  of  a  warrant  officer,  forfeitures, 
tines,  and  stoppages  authorized  by  the  Army  Act, 
and  111  addition  to  be  dismissed  the  service  or  to 
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forfeit  seniority  in  his  own  rank  or  to  be  reduced  to 
any  inferior  rank  to  his  own  or  to  the  ranks;  but 
he  must  not  be  reduced  to  the  ranks  unless  he  was 
originally  enlisted  in  the  ranks.  (A.A.  sec.  182  (2) 
(a).) 

6.  Forfeiture  of  good  conduct  badges,  deferred 
pay  or  service  towards  pension  (A.A.  sec.  44.) 
By  Army  Orders  13,  31  and  33  of  191 7,  an  Order 
such  as  the  C.B.,  C.M.G.,  D.S.< ).,  etc.,  or  a  decora- 
tion such  as  the  V.C.,  M.C.,  VI).,  or  T.D.,  is  not 
to  be  forfeited  by  sentence  of  Court  Martial. 

On  active  service  only : 

7.  Field  Punishment  not  exceeding  three  months. 
(M.M.L.  p.  721.) 

8.  Forfeiture  of  all  ordinary  pay,  together  with 
or  without  any  other  punishment  lor  a  period  not 
exceeding  three  months.     (A.A.  sec.  44.) 

80.  Confirming  Authority. — The  continuing  offi- 
cer in  the  case  of  a  D.C.M.  must  be  an  officer 
authorized  to  convene  a  G.C.M.,  or  deriving  au- 
thority to  confirm  from  an  officer  authorized  to 
convene  a  G.C.M.  (A.A.  sec.  54  (1)  (c)  and  sec. 
123.) 

3.  General  Court  Martial 

81.  G.C.M. ,  by  whom  convened. — A  G.C.M.  is 
convened  by: 

(a)  1  [is  Majesty,  or 

(b)  By  any  officer  holding  a  warrant  from  His 
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Majesty    to    convene    a    General    Court    Martial. 
(A. A.  sec.  48  (i),  see.  122.) 

82.  Powers.— A  G.C.M.  has  the  power  of  trying 
all  ranks,  and  its  powers  of  punishment  are,  in  the 
case  of  officers : 

(a)  Death  (requires  concurrence  of  two-thirds  of 
officers  serving  on  Court  Martial).     (A. A.  sec.  48 

(8)0 

{b)  Penal  servitude  for  a  period  not  less  than 
three  years. 

(c)  Imprisonment,  with  or  without  hard  labour, 
for  a  term  not  exceeding  two  years. 

(d)  Cashiering. 

(e)  Dismissal  from  H.M.  service. 
(/)   Forfeiture  of  seniority  of  rank. 

(g)  Reprimand  or  Severe  Reprimand.  (A. A. 
sec.  44,  and  R.P.  47.) 

As  regards  other  ranks,  a  G.C.M.  may  sentence 
an  offender  to  all  the  punishments  in  the  power  of 
a  D.C.M.  to  award,  and  in  addition  (a)  and  (b) 
mentioned  above.     (A. A.  sec.  44.) 

83.  Composition. — A  G.C.M.  is  composed  of,  in 
the  United  Kingdom,  India,  Malta,  and  Gibraltar, 
of  not  less  than  nine,  and  elsewhere  of  not  less  than 
five  officers,  each  of  whom  must  have  held  a  com- 
mission for  at  least  three  years,  and  of  whom  not 
less  than  five  must  not  be  below  the  rank  of  Cap- 
tain.    (A. A.  sec.  48  (3).) 
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The  President  of  a  G.C.M.  should  be  a  General 
Officer  or  a  Colonel,  and  if  officers  of  such  rank  are 
available  an  officer  of  inferior  rank  is  not  to  be 
appointed.  In  any  case,  he  must  not  be  below  the 
rank  of  Captain.     (A. A.  sec.  48  (9)  and  K.R.  para. 

5780 
An  officer  under  the  rank  of  Captain  shall  not  be 

a  member  of  a  G.C.M.  for  the  trial  of  a  Field 
Officer.  (A.  A.  sec.  48  (7).)  Nor  should  any 
officer  be  a  member  of  a  G.C.M.  for  the  trial  of  an 
officer  who  is  not  of  superior  or  at  least  equal  rank 
to  the  accused.     (R.P.  21.) 

A  G.C.M.,  like  a  D.C.M.,  should  consist,  it  prac- 
ticable, of  officers  of  different  corps,  and  can  only 
be  exclusively  composed  of  officers  of  the  same  unit 
if  other  officers  are  not  available.  (R.P.  20  (A)  and 
note.) 

84.  Confirming  Authority. — The  confirming  offi- 
cer in  the  case  of  a  G.C.M.  is  either  His  Majesty  or 
an  officer  deriving  authority  to  confirm  either  im- 
mediately or  mediately  from  His  Majesty.  (A. A. 
sec.  54  (1)  (b)  and  sec.  122.) 


CHAPTER   XII 
FIELD  GENERAL  COURTS  MARTIAL 

85.  F.G.C.M.,  by  whom  convened. — A  Field 
General  Court  Martial  is  convened : 

i.  When  not  on  active  service: 

By  any  officer  in  command  of  a  detachment  or 
portion  of  troops  in  any  country  beyond  the  seas, 
where  complaint  is  made  to  him  that  an  offence  has 
been  committed  by  any  person  subject  to  military 
law,  under  his  command,  against  the  property  or 
person  of  any  inhabitant  of  or  resident  of  that 
country.     (R.P.  105  (A).) 

2.  When  on  active  service: 

According  to  R.P.  105  (A),  the  CO.  of  any  corps 
or  portion  of  a  corps,  or  any  officer  in  immediate 
command  of  a  body  of  forces  on  active  service, 
may  convene  a  Field  General  Court  Martial. 
(A.A.  sec.  49.)  This  practice  is  not  followed,  how- 
ever, during  the  present  war.  All  applications 
must  be  made  to  the  G.O.C.  the  Brigade  in  which 
the  accused  is  serving,  who  will,  if  he  sees  fil 
convene  the  Court.  In  cases  of  extreme  urgency, 
O.C.   units   would  be  justified  in  exercising   this 
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power  themselves,  though  a  report  in  such  cases 
should  be  made  without  delay  to  superior  autho- 
rity, explaining  why  departure  from  the  usual 
procedure  was  considered  necessary. 

86.  Powers.-  ~\'\w  powers  of  punishment  of  a 
Field  General  Court  Martial  consisting  of  three  or 
more  members  are  exactly  the  same  as  those 
which  a  G.C.M.  can  award;  but  if  the  Court  pass 
sentence  of  death,  the  whole  Court  must  concur. 
(R.P.  118  {A).) 

It  may  be  pointed  out  that  detention  is  rarely  if 
ever  awarded,  owing  to  the  fact  that  no'detention 
barracks  exist  in  France. 

The  Court,  if  consisting  of  two  members  only, 
cannot  pass  sentence  of  death  nor  penal  servitude. 
{R.P.  118  (£).) 

87.  Composition  and  Convening  of.— A  Field 
General  Court  Martial  must  consist  of  not  less 
than  three  officers,  unless  the  convening  officer  i^ 
of  the  opinion  that  three  are  not  available,  in 
which  case  it  may  consist  of  two;  but  in  the  latter 
case  its  powers  arc  limited  as  stated  above.  (A. A. 
sec.  49  (i)  (b).)  For  more  detailed  instructions 
regarding  the  composition  of  a  Field  General  Court 
Martial,  see  R.P.  106. 

At  the  front  there  is,  in  many  Divisions,  a  per- 
manent President  for  Field  General  Courts  Mar- 
tial appointed  by  the  G.O.C.  the  particular  Divi- 
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sion;  the  two  additional  officers  being  named  1>\ 
the  convening  officer,  who  is  usually  the  G.O.C 
the  Brigade  in  which  the  accused  is  serving.  The 
officers  forming  the  Court  should  have  held  com- 
missions for  not  less  than  one  year,  and  officers 
who  have  held  their  commissions  for  three  years 
should  be  given  preference  to  officers  of  less  service. 
(R.P.  106  (C).) 

The  President  of  a  Field  General  Court  Martial 
must  not  be  below  the  rank  of  Field  Officer  unless 
the  convening  officer  is  below  that  rank,  or  unless 
in  his  opinion  a  Field  Officer  is  not  available.  If 
a  Field  Officer  is  not  available  to  sit  as  President, 
then  a  Captain  may  be  appointed,  and  an  officer 
junior  to  the  rank  of  Captain  must  not  be  appointed 
unless  a  Captain,  in  the  opinion  of  the  convening 
officer,  is  not  available.     (R.P.  106  (B).) 

The  convening  officer  may  appoint  himself  Presi- 
dent of  the  Court,  providing  he  is  not  the  confirm- 
ing officer.     {R.P.  106  (B).) 

A. A.  sec.  49  (1)  lays  down  that  a  Field  General 
Court  Martial  shall  only  be  assembled  to  try  those 
offences  which  would  under  ordinary  circum- 
stances be  tried  by  a  G.C.M.  (R.P.  105  (C)  ),  it 
being  understood  that  Regimental  and  District 
Courts  Martial  continue  to  be  convened  as  in  times 
of  peace.  Tt  has,  however,  been  ruled  that  Field 
General  Courts  Martial  only  shall  be  convened  at 
the  front.     Thev  are  to  try  all  offences  no!   dis- 
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posed  of  by  a  Commanding  Officer,  irrespective 
of  the  conditions  laid  down  in  the  Army  Act, 
section  above  quoted. 

Trial  of  Officers. — There  is,  however,  one  ex- 
ception to  this  general  rule,  and  this  is  in  the  case 
of  the  trial  of  officers  at  the  front.  It  has  been 
ruled,  for  certain  reasons,  that  in  such  cases  a 
G.C.M.  is  invariably  to  be  assembled,  and  that 
officers  are  not  to  be  tried  by  Field  General  Court 
Martial. 

88.  Minor  Offences  /<>  be  disposed  of  by  Com- 
manding Officers.  -  -  Frequently  applications  for 
Field  General  Courts  Martial  are  received  to  try 
offenders  whose  cases  could  easily  have  been  dis- 
posed of  by  their  own  Commanding  Officers.  In 
view  of  the  fact  that  a  Commanding  Officer  on 
active  service  can  award  Field  Punishment  Num- 
ber I,  up  to  twenty -eight  days,  the  great  majority 
of  offences  could,  and  should  be,  disposed  of  regi- 
mentally.  It  is  quite  obvious  that  only  those 
offences  which  demand  a  higher  degree  of  punish- 
ment than  a  CO.  can  award  should  be  sent  up 
for  trial  by  Field  General  Court  Martial. 

89.  Application  for  Assembly. — On  a  CO.  de- 
ciding that  an  offence  is  of  too  grave  a  character 
to  be  disposed  of  regimentally,  he  will  forward  an 
application  to  the  G.O.C  his  Brigade  requesting 
that  a  Field  General  Court  Martial  be  convened 
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for  the  trial  of  the  offender  in  question.  Accom- 
panying this  application  should  be  a  certified  <  op3 
of  the  Field  Conduct  Sheet  of  the  accused,  together 
with  a  short  Summary  of  Evidence.  Although 
the  ordinary  rules  for  the  taking  of  a  Summary 
should  be  followed  as  closely  as  possible,  yet, 
unlike  ordinary  Courts  Martial,  it  is  not  absolutely 
essential  that  this  should  be  done  in  every  detail. 
In  any  case,  a  brief  accurate  statement  bom  each 
witness,  together  with  a  statement  from  the 
prisoner,  should  he  desire  to  make  one,  is  all  that 
is  required.  The  G.O.C.  the  Brigade,  who,  as 
stated,  is  in  practice  the  usual  convening  officer, 
will  then,  if  he  sees  fit,  sign  the  order  convening 
the  Court.  This  army  form  is  complete  in  itself, 
and  as  a  rule  it  has  been  found  advisable  not  to 
enter  more  than  two  cases  on  the  one  schedule. 
(See  pp.  700,  701,  and  702  M.M.L.  for* specimen 
copy  of  form  for  assembly  of  a  Field  General  Court 
Martial.)  The  reason  for  limiting  each  schedule 
to  two  cases  is  that  space  must  be  left  for  any 
recommendations  to  mercy,  confirming  officer's 
remarks,  and  certificate  of  promulgation. 

90.  Procedure. — Though,  strictly  speaking,  no- 
thing more  than  the  completion  of  the  army  form 
is  required  of  the  Court,  yet  a  brief  summary  of 
the  evidence  given  by  each  witness  is  to  be  taken 
down  and  attached  to  the  proceedings  for  the  in- 
formation and  guidance  of  the  confirming  autho- 
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rity.  The  evidence  thus  taken  down  need  not  be 
in  the  exact  words  of  the  witness  in  question,  nor 
need  it  be  in  the  personal  pronoun,  but  it  should 
be  as  brief  as  is  consistent  with  accuracy.  It 
must  be  remembered  that  every  point  which  it  is 
essential  to  prove  must  be  clearly  brought  out. 

One  of  the  most  frequent  of  the  more  serious 
cases  which  Field  General  Courts  Martial  have  to 
deal  with  on  service  is  that  of  absence  from  duty 
in  the  trenches.  In  such  cases  the  following  points 
have  to  be  proved,  in  order  to  obtain  a  convic-, 
tion: 

(a)  It  must  be  shown  that  the  accused  was  duly 
warned  for  duty  in  the  trenches.  It  should  be 
proved  that  the  man  was  warned  individually,  or 
failing  this,  that  his  unit  was  warned  collectively, 
either  verbally  or  by  written  orders  posted  in  a 
conspicuous  place.  In  this  case  a  copy  of  the  order 
would  have  to  be  produced  as  evidence  before  the 
Court . 

(b)  It  must  be  proved  that  the  unit  to  which  he  • 
belonged  actually  performed  its  tour  of  duty  in  the 
trenches  in  his  absence,  and 

(c)  That  the  accused  was,  through  his  own  fault, 
absent. 

If  these  three  points  are  proved  to  the  satisfaction 
of  the  Court,  the  latter  will,  in  all  probability,  have 
no  alternative  but  to  award  the  maximum  punish- 
ment. 
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This,  then,  emphasizes  the  great  responsibility 
devolving  upon  every  officer  to  impress  upon  his 
men  the  relative  gravity  of  offences  committed  in 
England  and  the  same  offences  committed  in  the 
field.  A  sentinel,  for  example,  found  asleep  or 
drunk  at  his  post  while  on  active  service  would, 
if  the  character  and  circumstances  of  the  offence 
were  sufficiently  grave,  be  liable  to  suffer  death; 
while  if  he  were  not  on  active  service  he  could  at 
the  utmost  be  sentenced  to  imprisonment.  Simi- 
larly a  soldier  who  absents  himself  without  leave 
from  his  unit  in  England  generally  receives  one 
or  more  of  the  summary  or  minor  punishments 
mentioned  in  Paras.  29  and  31  of  this  book,  ac- 
cording to  the  degree  of  his  guilt;  whereas,  if  the 
same  offence  were  committed  at  the  front  and 
the  offender  through  his  absence  missed  a  duty 
in  the  trenches  for  which  he  had  been 'warned, 
he  might,  and  probably  would,  if  the  case  was  an 
aggravated  one,  receive  the  death  sentence. 

The  procedure  followed  by  ordinary  Courts 
Martial  in  the  trial  of  offenders  should  be  observed 
as  closely  as  possible,  though  when  military  exi- 
gencies occur  the  use  of  the  usual  form  may  be 
dispensed  with,  and  the  proceedings  carried  on 
without  any  writing,  though  a  record  should  be 
kept  of: 

(a)  The  offender's  name,  or  description  if  his 
name  is  not  obtainable. 
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(/;)  The  offence  charged. 

(c)  The  finding. 

(d)  The  sentence. 

(e)  Confirmation  and  any  recommendations  to 
mercy. 

In  cases  when  such  military  exigencies  occur  as 
would  necessitate  the  non-observance  of  the  usual 
procedure  being  followed,  the  convening  officer 
must  report  to  superior  authority  the  circum- 
stances which  prevented  compliance  with  the  usual 
form.  Such  a  case  occurred  at  the  front  one  night 
early  in  the  war.  No  writing  whatsoever  was  kept 
at  this  particular  trial,  the  reasons  being  given 
that  (a)  it  was  urgently  necessary  in  the  interests 
of  discipline  to  try  the  case  without  delay;  (b)  ow- 
ing to  the  proximity  of  the  enemy  to  have  exposed 
any  light  would  have  endangered  the  position  and 
drawn  fire  on  the  troops. 

91.  Confirmation. — A'. P.  120  states  that  the  con- 
firming officer  is  the  senior  officer  (if  of  field  rank) 
on  the  spot,  and  if  the  senior  officer  is  not  of  that 
rank,  the  nearest  available  officer  of  that  rank. 
This,  however,  does  not  apply  to  sentences  of  death 
or  penal  servitude,  which  must  in  all  cases  be  re- 
ferred for  confirmation  to  the  General  in  chief 
command  in  the  Field.  At  the  front,  however, 
the  Brigadier  is  the  usual  confirming  authority  for 
all  sentences  up  to,  and  including,  imprison- 
ment. 
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92.  Imprisonment  and  Detention  rarely  awarded. 
All  sentences  of  imprisonment  must  be  carried 

out  in  England,  and  for  that  reason  it  should  only 
be  awarded  in  rare  cases.  Very  often  men  sen- 
tenced to  imprisonment  or  detention  are  good 
fighters,  and  their  services  are  lost  at  the  front. 
The  leakage  thus  caused  is  a  serious  one.  and  one 
which  should  be  borne  in  mind  by  Courts  when 
awarding  sentence. 

93.  Promulgation. — On  a  sentence  being  con- 
firmed, the  proceedings  are  returned  to  the  unit 
for  promulgation.  The  certificate  for  promulga- 
tion is  then  entered  at  the  foot  of  the  schedule, 
and  the  proceedings  returned  through  Brigade 
Headquarters  to  Divisional  Headquarters  for  safe 
keeping.  The  wording  of  this  certificate  of  pro- 
mulgation must  be  the  authorized  one,  which  is 
as  follows: 

"  Promulgated  and  extracts  taken  at 

this day  of 19..." 

The  signature  of  the  officer  in  charge  then 
follows.     {M.M.L.  p.  699.) 


CHAPTER    XIII 

NOTES  ON  COURT-MARTIAL    PROCEDURE 

94.  Remand   of  Accused:    D.C.M. — On  a  CO. 

remanding  an  offender  for  trial  by  Court  Martial* 
and  on  preparing  all  the  necessary  documents  as 
mentioned  in  Chapter  IX,  he  will  immediately  take 
steps  for  the  assembly  of  the  Court.  The  CO.  will 
consider  by  what  class  of  Court  Martial  the  accused 
should  be  tried.  Usually,  if  the  CO.  does  not  deal 
with  the  case  summarily,  he  will  make  application 
for  a  D.C.M. ,  and  this  will  be  done  within  thirty- 
six  hours ;  otherwise  a  special  report  must  be  made 
to  superior  authority  explaining  the  reason  for 
delay.     (R.P.  5,  note  2.) 

95.  R.C.M.— If  the  CO.  decides  to  have  the 
offender  tried  by  R.C.M.,  the  order  convening  such 
Court  should  be  issued  so  as  to  permit  the  Court 
assembling  next  day,  care  being  taken  to  allow 
the  interval  of  eighteen  hours  required  by  R.P. 
14  (A). 

*  The  accused  should  never  be  remanded  for  trial  by 
Court  Martial  until  such  time  as  the  CO.  has  had  an 
opportunity  of  examining  the  evidence  when  once  reduced 
to  writing.     (R.P.  4,  note  3.) 
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96.  Information  to  be  given  Accused  prior  to 
Assembly  of  Court. — After  trial  has  been  ordered, 
the  CO.  is  responsible  that  the  following  infor- 
mation is  given  the  offender  within  eighteen  hours 
of  the  assembly  of  the  Court  in  the  case  of  a  R.C.M. 
and  twenty-four  hours  in  the  case  of  a  District  or 
General  Court  Martial: 

(a)  He  must  be  warned  for  trial. 

(b)  He  should  be  informed  of  every  charge  on 
which  he  is  to  be  tried. 

(c)  He  should  be  informed  that  on  his  giving  the 
names  of  any  witnesses  for  the  defence,  reasonable 
steps  will  be  taken  to  procure  their  attendance. 
The  accused  must  be  allowed  full  opportunity  for 
preparing  his  defence  consistent  with  good  order 
and  military  discipline.  He  should  be  allowed  to 
communicate  freely  with  his  legal  adviser  or  friend. 
Failure  to  allow  this  might  invalidate  the*  proceed- 
ings.    (R.P.  14,  15,  78.) 

At  the  same  time  he  should  be  given  these  docu- 
ments : 

(a)  Copy  of  charge  sheet.  If  the  man  is  illi- 
terate, the  contents  of  the  charge  sheet  must  be 
read  to  him.     (R.P.  14.) 

(b)  Copy  of  summary  of  evidence.     (R.P.  14.) 

(c)  List  of  officers  who  are  to  form  the  Court,  as 
well  as  any  waiting  members.  This  list  should 
include  rank,  name,  and  corps.     (R.P.  14.) 

Finally,  the  CO.  should  see  that  the  accused  is 
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visited  by  a  Medical  Officer  on  the  morning  of  each 
day  the  Court  is  ordered  to  sit  for  his  trial. 

It  will  usually  in  practice  be  the  Prosecutor  on 
whom  the  duty  of  complying  with  the  above  will 
devolve.  In  certain  cases  (see  R.P.  104),  these 
points  need  not  be  complied  with,  but  the  accused 
should  invariably  receive  information  of  the  charge, 
and  be  given  the  opportunitv  of  calling  witnesses. 

Prosecutor 

97.  Duties  of  Prosecutor. — The  Prosecutor  is  an 
officer  of  justice,  whose  first  duty  is  to  ascertain 
the  truth,  not  to  obtain  a  conviction  independently 
of  the  justice  of  the  case.     He  must  try  and  prove, 
either  through  witnesses  he  may  call  for  that  pur- 
pose or  by  the  examination  of  other  witnesses,  any 
facts  which  tend  to  show  the  true  character  of  the 
offence.     When  the  accused  is  not  assisted  in  his 
defence,  the  Prosecutor  must  be  especially  careful 
that   no   fact   is  omitted  in   the  evidence  which 
might  tell  in  favour  of  the  accused.     For  example : 
If  an  offender  was  being  tried  for  striking   his 
superior,  and  he  was  drunk  at  the  time  the  offence 
was  committed,  this  fact  should  be  brought  out 
by  the  Prosecutor  if  not   already  stated  in  the 
charge.     Drunkenness  is  no  excuse  for  the  com- 
mission of  an  offence,  but  the  fact  of  a  man  being 
drunk,    and   the   charge   not    alleging   that    fact, 
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might  materially  affect  the  sentence  of  the  Court 
where  drunkenness  would  be  admissible  as  to  intent. 

98.  Appointment  of  Prosecutor. — As  previously 
mentioned  (see  Para.  54),  the  Prosecutor  is  named 
by  the  CO.  of  the  accused  on  A.F.  B  116,  "  Form 
of  Application  for  Courts  Martial,"  but  his  appoint- 
ment is  subject  to  the  approval  of  the  convening 
officer.  In  most  cases  the  Prosecutor  is  the  officer 
who  took  the  summary  of  evidence,  or  one  of  the 
other  officers  mentioned  in  R.P.  19  (B)  (iii),  the 
Adjutant  of  the  unit  of  the  accused  usually  being 
the  officer  detailed  to  act  in  this  capacity.  He 
should  be  an  officer  well  versed  in  military  law,  and 
in  difficult  cases  he  should  be  relieved  of  all  regi- 
mental duties  in  order  that  he  may  the  better 
master  his  case. 

99.  Evidence  by  Prosecutor. — The  Prosecutor 
should  never  give  evidence  himself  before  the  find- 
ing, unless  it  be  to  prove  a  date  or  other  formal 
matter,  or  to  produce  documents.  In  complex 
cases  he  sometimes  makes  an  opening  address  for 
the  purpose  of  explaining  the  charge  to  the  Court. 
Such  address  is  usually  in  writing.  It  should  be 
noted  that  the  Prosecutor  may  be  called  as  a 
witness  for  the  Defence  (R.P.  77)  and  under 
certain  circumstances  for  the  Prosecution  as  well. 

(RP.  39(c)-) 
The  accused  cannot  object  to  the  Prosecutor. 

(R.P.  25  (b).) 
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Judge   Advocate 
(See  R.P.  42,  103) 

100.  Duties  of  Judge  Advocate.— An  officer  who 
holds  a  warrant  to  convene  a  General  Court  Mar- 
tial shall  invariably  make  application  to  the  Judge 
Advocate  General  for  the  appointment  of  an  officer 
or  civilian  to  act  as  Judge. Advocate  in  the  case  of 
a  General  Court  Martial.  A  Judge  Advocate  is 
rarely  appointed  in  the  case  of  a  D.C.M.,  but  in 
extremely  difficult  or  complicated  cases  it  might  be 
advisable  to  have  one  appointed. 

The  officer  or  civilian  acting  in  such  a  capacity 
must  not  be  under  any  of  the  disqualifications 
mentioned  in  R.P.  19  (B).  He  should,  in  addition 
to  being  well  versed  in  military  law  and  thoroughly 
conversant  with  the  laws  of  evidence,  be  abso- 
lutely free  from  all  suspicion  of  bias  or  prejudice. 

101.  Duties  of  Judge  Advocate. — At  a  Court 
Martial  he  represents  the  Judge  Advocate  General, 
and  as  such  the  Prosecutor  and  accused  are  en- 
titled to  his  opinion  on  any  point  of  law,  subject 
to  the  permission  of  the  Court. 

It  is  also  his  duty  to  inform  the  Court  of  any  irreg- 
ularities which  may  occur  in  the  proceedings  and  to 
give  his  advice  on  any  matter  before  the  Court. 

The  Judge  Advocate  has  the  right,  whenever  he 
considers  it  necessary,  to  sum  up  the  whole  case. 
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His  address  may  be  compared  to  that  of  a  judge 

addressing  a  jury,  and  consequently  must  be  most 
impartial. 

102.  Court  should  be  guided  by  Opinion  of  Judge 
Advocate. — In  conclusion,  it  may  be  mentioned 
that  though  the  Court  are  not  bound  by  the  opinion 
of  the  Judge  Advocate,  yet  to  disregard  his  advice 
when  such  advice  is  right  would  probably  be  held 
to  show  that  they  did  not  exercise  a  bona- fide 
judgment.  If,  on  the  other  hand,  the  Court 
adopt  the  advice  of  the  Judge  Advocate,  and  such 
advice  happened  to  be  wrong,  the  Court  would,  in 
all  probability,  be  exonerated  from  liability. 

Counsel  and  Friend  of  the  Accused 
(See  R.P.  87,  93  (B),  94) 

103.  Duties  of  Counsel  and  Friend. — The  accused 
may  be  assisted  in  his  trial  by  a  person  acting  as 
counsel  or  friend.  If  the  friend  is  not  a  barrister, 
solicitor,  or  an  officer  subject  to  Military  Law,  his 
functions  are  limited  to  advising  the  accused  and 
suggesting  questions  to  the  accused  to  put  to  the 
witnesses.  He  cannot  under  any  circumstances 
address  the  Court  or  directly  examine  witnesses. 

Counsel,  on  the  other  hand,  has  the  same  rights 
and  privileges  as  the  accused  regarding  examina- 
tion of  witnesses  and  addressing  the  Court. 

A  person  acting  as  counsel  is,  like  the  Prosecutor, 


88  GUIDE  TO  MILITARY  LAW 

assisting  in  the  administration  of  justice,  and  for 
that  reason  he  must  be  as  fair  as  possible  in  his 

conduct  of  the  Defence. 

Should  counsel  exercise  his  rights  oi  examining 
or  cross-examining  witnesses  or  addressing  the 
Court,  then  the  accused  may  not  do  any  of  these 
things,  though  by  R.P.  94  he  is  in  such  cases 
allowed  to  make  a  statement  giving  his  account 
of  the  subject  of  the  charges  against  him  at  the 
close  of  the  case  for  the  prosecution.  Such  state- 
ment on  the  part  of  the  accused,  which  may  be  in 
writing,  is  not  on  oath,  and  is  not  subject  to  any 
of  the  rules  of  evidence  nor  to  cross-examination. 


Eligibility  and  Freedom  from  Disqualifica- 
tion of  Officers  acting  as  Members  of 
Court  Martial 

(Vide  R.P.  19  and  22) 

104.  "Eligibility."  -The  word  "eligible'  is 
used  with  reference  to  an  officer  being  subject  to 
military  law,  and  of  the  necessary  standing.  It 
refers,  in  point  of  fact,  to  the  status  of  the  officer 
and  involves  no  personal  considerations.  There- 
fore, eligibility  depends  upon : 

(a)  Whether  the  officer  in  question  is  subject  to 
military  law,  and 

(b)  Whether  he  has  held  a  commission  for  the 
required  period. 
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As  previously  stated,  he  should  have  held  a  com- 
mission in  the  case  oi : 

1.  Regimental  Court  Martial      ..  One  year 

2.  District  Court  Martial  ..  Two  years 

3.  General  Court  Martial  ..  Three  years 

4.  Field  General  Court  Martial  (if 

practicable)  . .  . .     Three  years 

105.  "  Disqualification."  '  Disqualification," 
on  the  other  hand,  refers  to  personal  disqualifica- 
tion on  the  part  of  the  officer  concerned.     (R.P. 

I9-) 

An  officer  is  disqualified  from  serving  on  a  Court 

Martial  if  he : 

(a)  Is  the  convening  officer. 

(b)  Is  the  Prosecutor  or  a  witness  for  the  prosecu- 
tion. 

(c)  Investigated  the  charge,  or  charges,  before  the 
trial,  i.e.  the  Company,  etc.,  Commander  who  con- 
ducted the  preliminary  investigation. 

(d)  Is  the  officer  who  took  down  the  summary  of 
evidence. 

(e)  Is  an  officer  who  sat  on  a  Court  of  Inquiry 
respecting  the  matters  on  which  the  charge  or 
charges  are  founded. 

(/)   Is  the  Commanding  Officer  of  the  accused. 
(g)  Has  an  interest,  however  remote  or  small,  in 
the  case. 

Wheie  a  new  trial  is  ordered,  no  officer  should  be 
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a  member  of  the  Court  who  sat  on  the  Court  at  the 
previous  trial. 

A  General  or  District  Court  Martial  must,  so  far 
as  seems  to  the  convening  officer  practicable,  be 
composed  of  officers  of  different  corps.  (R.P.  20.) 
Such  Courts  Martial  are  army  and  not  regimental 
Courts.     {R.P.  20  (A).) 

Procedure  at  Trial 

106.  Proceedings  before  Commencement  of  Trial. 
The  sequence  of  steps  observed  during  the  trial 
may  be  summarized  as  follows: 

(a)  On  the  Court  assembling,  their  first  duty  is 
to  read  the  order  convening  the  Court,  and  to 
satisfy  themselves  that  they  have  jurisdiction, 
that  is  to  say,  that  they  are  legally  constituted. 
(R.P.  22  (.4)  (i).) 

(b)  Members  must  be  ■  Eligible  and  Qualified. — 
The  Court  will  then  make  certain  that  the  proper 
number  of  officers  is  present,  that  they  are  of  the 
proper  rank  and  not  ineligible  or  disqualified  from 
serving.     (R.P.  22  (A)  (ii)  (iii).) 

(c)  The  Court  will  ascertain  that  the  President  is 
of  the  proper  rank.  (A. A.  sees.  47  (4),  48  (9), 
182  (4).) 

(d)  Amenability  of  Accused. — The  Court  will  then 
satisfy  themselves  that  the  charge  is  properly 
framed,  and  also  that  the  accused  is  amenable  to 
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their  jurisdiction.  A  warrant  pfficer  would  no1  be 
amenable  to  the  jurisdiction  of  Regimental  Court 
Martial.     (A. A.  sec.  182  (1).) 

At  this  juncture  the  Prosecutor  takes  his  place, 
and  the  accused  is  brought  before  the  Court. 

(e)  Challenge-  -The  accused  is  then  asked  if  he 
objects  to  be  tried  bv  any  of  the  officers  con- 
stituting the  Court.  Should  the  accused  object, 
he  will  be  asked  to  state  the  grounds  of  his  objec- 
tion. He  cannot  object  to  the  Court  collectively, 
but  must  make  each  objection  separately,  and  if 
he  should  persist  in  objecting  to  the  Court  as  a 
whole,  then  the  Court  should  treat  the  objection 
as  made  to  all  the  members  individually.  The 
Court  may  be  closed  to  consider  each  objection, 
which  will  be  submitted  to  the  consideration  of 
the  other  officers.     (R.P.  25.) 

If  the  objection  be  to  the  President,  then  it  will 
be  allowed  if  one-third  of  the  other  officers  are  in 
favour  of  allowing  it,  and  if  to  a  member,  it  will 
be  allowed  if  one-half  the  other  officers  are  in 
favour  of  it.     (A. A.  sec.  51.) 

Should  the  President  be  objected  to  and  the 
objection  upheld,  then  the  Court  must  adjourn  for 
the  purpose  of  having  a  new  President  appointed. 
In  the  case  of  one  or  more  of  the  members  being 
objected  to,  and  the  objection  sustained,  then  their 
places  will  be  filled  by  the  waiting  members,  or  if 
the  Court  is  reduced  below  the  legal  minimum,  they 
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will  adjourn  [or  the  purpose  of  the  appointment  oi 
fresh  members. 

The  Court  must  be  composed  oi  members  against 
whom  the  accused  has  no  reasonable  objection. 

(/)  Swearing  of  Court. — The  Court  is  then  sworn. 
The  oath  may  be  administered  to  each  member 
separately  or  to  two  or  more  members  collectively. 
(R.P.  2b,  notes.)  The  Judge  Advocate,  if  there 
be  one,  and  all  officers  attached  for  instruction,  as 
well  as  any  stenographer  or  interpreter,  are  also 
sworn  at  this  stage  of  the  proceedings.  The  oath 
to  be  administered  at  a  Court  Martial  will  be 
found  in  the  M.M.L.  as  follows: 

For  President  and  Members,  A. A.  sec.  52  (1). 

For  Officers  attending  for  Instruction,  R.P.  27 

(c). 

For  Witnesses,  R.P.  82  (B). 

For  Interpreter,  R.P.  27  (E). 

If  the  Court  are  to  try  more  than  one  offender, 
they  may  be  sworn  at  the  same  time  to  try  all  of 
them,  but  each  person  charged  must  be  given  an 
opportunity  to  object  to  any  member. 

(g)  Arraignment. — The  accused  is  then  arraigned. 
This  consists  in  the  President  or  one  of  the  mem- 
bers oi  the  Court  reading  each  charge  to  the  ac- 
cused and  asking  him  if  he  is  guilty  or  not  guiltv 
of  the  charge.     (R.P.  31.) 

If  the  accused  pleads  guilty,  the  Court  should, 
before  recording  the  plea,  satisfy  themselves  that 


J 


COURT-MARTIAL   PROCEDURE        9 

the  accused  fully  understands  the  nature  of  the 
charge  and  the  effect  of  his  plea.  It  is  further  the 
duty  of  the  Court  to  make  known  to  the  accused 
that  with  a  plea  of  guilty  there  can  be  no  regular 
trial;  the  Court  will  merely  allow  the  accused  to 
make  a  statement  in  mitigation  of  punishment,  and 
call  witnesses  as  to  character,  in  order  to  arrive 
at  a  decision  concerning  the  proper  amount  of 
punishment  which  should  be  awarded.  There- 
fore, if  the  accused  intends  to  make  any  kind  of 
defence  whatsoever,  he  should  plead  "  Not  guilty." 
(R.P.  35  and  37.)  As  stated  in  R.P.  35  footnotes, 
it  should  be  recollected  that  there  is  nothing  un- 
true in  a  person  pleading  not  guilty,  even  though 
he  committed  the  offence,  as  the  plea  merely 
amounts  to  an  expression  of  desire  to  have  a 
formal  trial. 

(h)  Opening  Address — Plea  of  Not  Guilty. — On  a 
plea  of  "  Not  Guilty,"  the  Prosecutor  may  make  an 
opening  address.  (R.P.  39  (A).)  This  privilege, 
however,  is  but  rarely  made  use  of,  its  sole  object 
being  to  explain  the  charge  to  the  Court  in  complex 
cases. 

(*)  The  Prosecutor  then  calls  the  evidence  for  the 
prosecution.  (R.P.  39  (£>).)  Full  liberty  of  cross- 
examination  is  to  be  allowed  the  accused,  and 
the  Prosecutor  may  re-examine  a  witness  on  any 
matter  brought  out  by  such  cross-examination. 
(R.P.  84.) 
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(;')  The  evidence  for  the  defence  then  follows.  1  f 
the  accused  does  not  desire  to  call  any  witnesses  (as 
to  facts)  other  than  himself,  he  must  be  carefully 
informed  that  he  is  not  bound  to  give  any  evidence 
unless  he  so  desires.  (See  R.P.  40,  note  1,  and 
notes  to  R.P.  80  and  94.)  If  the  accused  volun- 
tarily gives  evidence  on  his  own  behalf,  he  is  sworn 
and  is  subject  to  cross-examination  within  certain 
limitations.     (See  M.M.L.  ch.  vi.  paras.  93  and 

93  (A).) 

When  the  accused  has  given  ins  evidence,  or  if 

he  has  declined  to  give  any  evidence,  then  at  the 
close  of  the  case  for  the  prosecution  the  Prosecutor 
may  make  a  summing-up  of  the  case  for  the  prose- 
cution. The  accused  is  then  at  liberty  to  make  an 
address  on  his  own  behalf  and  call  any  witnesses 
as  to  character.  The  Court  is  then  closed  to  con- 
sider the  finding. 

If  the  accused  desires  to  call  any  witnesses  on 
his  own  behalf,  the  procedure  differs  from  the  above. 
Briefly,  it  may  be  summarized  as  follows : 

1.  The  accused  may  make  an  opening  address. 

2.  His  witnesses  are  then  heard.  They  are 
subject  to  cross-examination  by  the  Prosecutor  and 
may  be  re-examined  by  the  accused. 

3.  The  accused,  in  a  second  address,  may  sum  up 
his  case  and  the  Prosecutor  reply  to  same. 

4.  The  Judge  Advocate,  if  it  is  considered  neces- 
sary, may  also  sum  up  the  case. 
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5.  The  Court  is  then  closed  to  consider  their 
finding.     (R.P.  40-42.) 

(k)  Finding. — The  finding  is  deliberated  upon  in 
closed  Court.  (R.P.  43  (A).)  There  are  two  fun- 
damental principles  of  English  law  which  a  Court 
Martial  should  never  lose  sight  of  in  deliberating  on 
the  finding: 

1.  A  man  is  to  be  presumed  innocent  until  he  is 
proved  guilty,  and 

2.  The  finding  must  be  based  upon  the  facts  as 
proved  in  evidence. 

Every  member  of  the  Court,  beginning  with  the 
junior  in  rank,  will  give  his  opinion.  The  opinions 
will  be  given  separately  on  each  charge.  (R.P.  43 
and  69.) 

The  findings  on  every  charge  will  be  recorded  as 
a  finding  of : 

1.  Guilty,  or, 

2.  Not  Guilty,  or 

3.  Not  Guilty  stnd  honourably  acquit  him  of  the 
same.     (R.P.  44  {A).) 

A  finding  of  honourable  acquittal  is  only  to  be 
recorded  where  the  honour  of  the  accused  is  con- 
cerned. As  an  alternative  to  the  above,  the  Court 
may  record  a  "  Special  Finding,"  when  they  desire 
to  find  the  accused  guilty  subject  to  a  statement  of 
exceptions  or  variations.  (See  R.P.  44  and  notes 
re  special  findings.) 

If  the  finding  be  one  of  "  Not  Guilty,"  then  the 


96  GUIDE  TO  MILITARY  LAW 

accused  will  be  at  once  released  from  custody,  such 
a  finding  not  requiring  confirmation.  (A. A.  sec. 
54(3)  and  R.P.  45  (-4)-) 

If  the  finding  of  the  Court  be  one  oJ  "  Guilty," 
they  will  proceed  to  consider  the  sentence. 

In  case  of  an  equality  of  votes  on  the  finding  the 
accused  shall  be  deemed  to  be  acquitted.     (A. A. 

sec.  53  (8)-) 

(/)  On  the  Court  coming  to  a  finding  of 
"  Guilty."  they  will  proceed  to  take  evidence  as 
to  character.  If  for  any  reason  such  evidence  be 
not  taken,  then  an  explanation  should  accompany 
the  proceedings  showing  why  such  evidence  was 
not  heard. 

Evidence  as  to  Character. — Evidence  should  be 
given  (usually  by  the  Prosecutor)  on  the  character, 
age,  service,  rank,  any  acts  of  gallantry  or  distin- 
guished conduct  of  the  accused;  the  length  of 
time  he  has  been  in  confinement  awaiting  trial,  and 
what  medals  or  decorations  he  is  in  possession  of, 
should  also  be  given  in  evidence.  The  accused 
may  cross-examine  any  of  the  witnesses  giving  any 
of  the  above  evidence.     (R.P.  46.) 

On  the  above  evidence  as  to  character  being 
taken,  the  accused  may  address  the  Court.  (R.P. 
46.)  The  Court  is  then  closed  for  the  considera- 
tion of  the  sentence. 

(m)  Provisions  as  to  Sentence. — One  sentence  only 
can  be  awarded  in  respect  of  all  the  offences  ot 
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which  the  accused  is  found  guilty  (R.P.  48),  and 
the  punishment  awarded  by  the  Court  must  be  one 
of  those  authorized  by  the  Army  Act.  The  punish- 
ments which  can  be  awarded  to  officers  and  soldiers 
will  be  found  in  A. A.  sec.  44.  A. A.  sec.  182  gives 
the  punishments  which  a  warrant  officer  can  be 
subjected  to,  and  for  N.C.O.'s  see  A. A.  sec.  183. 
K.R.  para.  583  should  also  be  referred  to  regarding 
punishments. 

The  finding  and  sentence  will  invariably  be  de- 
termined by  an  absolute  majority,  otherwise  a 
punishment  might  be  imposed  by  a  minority  of 
the  members.     (R.P.  69  (B).) 

The  opinions  of  the  members  of  the  Court  will 
be  taken  in  succession,  beginning  with  the  junior 
in  rank.     {R.P.  69  (C).) 

The  following  will  illustrate  the  above  rule : 

A  Court  consists  of  nine  members.  Two  mem- 
bers desire  to  award  forty  days'  imprisonment, 
twro  others  seventy-five  days,  another  six  months, 
and  the  four  others  eight  months.  The  forty  days 
will  be  put  to  vote  first,  and  when  negatived,  the 
seventy-five  days  will  next  be  put,  and  be  supported 
by  the  members  who  desired  an  award  of  forty  days 
but  opposed  to  the  other  five  members.  The  six 
months  is  next  put  to  vote,  and  will  be  supported  by 
all  members  who  wished  for  a  shorter  sentence  and 
opposed  by  the  other  four  members  who  desire 
an  award  of  eight  months.     The  sentence  of  six 
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months  will  be  the  ultimate  sentence,  since  an 
absolute  majority  voted  in  favour  of  it.     (R.P.  69.) 

In  the  case  of  an  equality  of  votes  on  the  sen- 
tence the  President  shall  have  a  second,  or  casting 
vote.     (A. A.  sec.  53  (8).) 

The  sentence  should  follow  the  forms  given  in 
Appendix  II  to  the  Rules  of  Procedure,  and  will  be 
signed  and  dated  by  the  President  and  also  by  the 
Judge  Advocate,  if  there  be  one.     (R.P.  50.) 

If  it  is  desired  to  sentence  an  officer  to  forfeit 
seniority  of  rank,  the  Court  will  sentence  him  to 
take  rank  and  precedence  in  his  regiment  or  Army, 
or  both,  as  if  his  appointment  bore  the  date  of 
some  day  or  days  specified  in  the  sentence,  later 
than  the  actual  date  of  his  present  rank. 

For  example,  a  Major  whose  promotion  to  the 
rank  of  Major  dated  from  the  17th  March,  1910, 
may  be  sentenced  to  take  rank  and  precedence  as  if 
'lis  promotion  to  that  rank  bore  date  1st  June,  1914. 
(See  form  of  proceedings  M.M.L.  p.  695,  para.  12.) 

The  same  principle  applies  in  the  case  of  for- 
feiture of  seniority  of  rank  in  the  case  of  a  N.C.O., 
and  the  effect  of  such  a  sentence  is  defined  in  A. A. 
sec.  44,  notes  12  and  13.  (For  form  of  proceed- 
ings see  M.M.L.  p.  696,  para.  12.) 

107.  Rules  for  Framing  Sentences. — In  framing 
sentences  the  following  rules  will  be  observed: 

1.  Terms  of  imprisonment  or  detention  of  less 
than  six  months  will  be  awarded  in  days. 
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2.  Terms  of  imprisonment  or  detention  of  one 
year  or  two  years  will  be  awarded  in  years. 

3.  Other  sentences  of  imprisonment  or  detention 
will  be  awarded  in  months,  or  if  necessary  in  months 
and  days.     (K.R.  para.  585.) 

A  scale  of  punishments  which  Courts  Martial 
should  award  for  various  specified  offences  is  drawn 
up  in  K.R.  583  (xi),  but  it  should  be  remembered 
that  the  instructions  contained  therein  are  only 
intended  to  serve  as  a  guide,  and  Courts  are  in  no 
way  bound  by  these  instructions. 

108.  Proceedings  to  be  forwarded  to  Confirming 
Officer.— \Nhen  the  sentence  has  been  determined 
upon,  it  will  be  signed  and  dated  as  explained 
above,  and  the  proceedings  forwarded  to  the  con- 
firming authority  by  the  President,  or  the  Judge 
Advocate  if  there  be  one. 


CHAPTER  XIV 

RULES    FOR    FIELD    PUNISHMENT    AND 
THE  KEEPING  OF  CONDUCT  SHEETS 

(See  M.M.L.  p.  721,  and  F.S.K.  Pt.  II,  chapter  on 

"  Discipline  ") 

109.  1.  For  any  offence  committed  on  active 
service  an  offender  may  be  sentenced,  by  his  Com- 
manding Officer,  to  twenty-eight  days'  Field 
Punishment,  and  by  a  Court  Martial  to  three 
months'  Field  Punishment. 

Field  Punishment  is  of  two  kinds: 

(a)  Field  Punishment  No.  1. 

(b)  Field  Punishment  No.  2. 

2.  Where  an  offender  is  sentenced  to  Field  Pun- 
ishment No.  1,  he  may,  during  the  continuance  of 
his  sentence,  unless  the  Court  Martial  or  the  Com- 
manding Officer  otherwise  directs,  be  punished  as 
follows : 

(a)  He  may  be  kept  in  irons,  i.e.,  in  fetters  or 
handcuffs,  or  both  fetters  and  handcuffs;  and  may 
be  secured  so  as  to  prevent  his  escape. 

(b)  When  in  irons  he  may  be  attached  for  a 
period  or  periods  not  exceeding  two  hours  in  any 
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one  day  to  ;l  fixed  object,  but  lie  must  not  be  so 

attached  during  more  than  three  out  of  any  four 
consecutive  days,  nor  during  more  than  twenty- 
one  days  in  all. 

(c)  Straps  or  ropes  may  be  used  for  the  purpose 
of  these  rules  in  lieu  of  irons. 

(d)  He  may  be  subjected  to  the  like  labour,  em- 
ployment, and  restraint,  and  dealt  with  in  like 
manner,  as  if  he  were  under  a  sentence  of  imprison- 
ment with  hard  labour. 

3.  Where  an  offender  is  sentenced  to  Field  Pun- 
ishment No.  2,  the  foregoing  rule  with  respect  to 
Field  Punishment  No.  1  shall  apply  to  him,  except 
that  he  shall  not  be  liable  to  be  attached  to  a  fixed 
object  as  provided  by  paragraph  (b)  of  Rule  2. 

4.  Every  portion  of  a  Field  Punishment  shall  be 
inflicted  in  such  a  manner  as  is  calculated  not  to 
cause  injury  or  to  leave  any  permanent  mark  on 
the  offender ;  and  a  portion  of  a  Field  Punishment 
must  be  discontinued  upon  a  report  by  a  respon- 
sible medical  officer  that  the  continuance  of  that 
portion  would  be  prejudicial  to  the  offender's  health. 

5.  Field  Punishment  will  be  carried  out  regi- 
mentally  when  the  unit  to  which  the  offender 
belongs  or  is  attached  is  actually  on  the  move, 
but  when  the  unit  is  halted  at  any  place  where 
there  is  a  provost  marshal  or  an  assistant  provost 
marshal  the  punishment  will  be  carried  out  under 
that  officer. 
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6.  When  the  unit  to  which  the  offender  belongs 
or  is  attached  is  actually  on  the  move,  an  offender 
awarded  Field  Punishment  No.  r  shall  be  exempt 
from  the  operation  of  Rule  2.  (b),  but  all  offenders 
awarded  Field  Punishment  shall  march  with  their 
unit,  carry  their  arms  and  accoutrements,  perform 
all  their  military  duties  as  well  as  extra  fatigue 
duties,  and  be  treated  as  defaulters. 

110.  *  Method  of  carrying  out  Field  Punishment. 
—Although  it  has  not  been  considered  advisable 
to  allow  Field  Punishment  No.  1  to  be  adminis- 
tered in  the  United  Kingdom,  it  is  the  punishment 
most  frequently  met  with  in  the  theatre  of  war. 
It  is  easily  carried  out,  if  the  proper  procedure  is 
understood,  and  has  been  administered  with  ex- 
cellent results.  It  must  be  remembered  that  for 
obvious  reasons  a  man  undergoing  Field  Punish- 
ment does  not  thereby  miss  his  tour  of  duty 
in  the  trenches.  No  punishments  are  carried  out 
when  the  unit  is  actually  on  trench  duty,  and 
since  the  sentence  runs  concurrently  with  this 
duty  due  attention  should  be  paid  to  this  point  by 
the  Commanding  Officer  in  making  his  award. 
Many  officers  have  an  idea  that  Field  Punishment 
No.  1  consists  in  merely  tying  a  prisoner  to  a  fixed 
object  for  a  certain  length  of  time  each  day.    This 

*  Restrictions  regarding  the  application  of  Field  Punish- 
ment in  the  United  Kingdom  are  now  removed.  (See 
A.O.  220,  1915.) 
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is  quite  wrong.  The  proper  system  is  to  make  a 
man  sentenced  to  this  punishment  do  all  the 
fatigues  and  sanitary  work  possible  in  the  vicinity 
of  the  billets  which  his  unit  may  be  occupying, 
with  a  view  to  relieving  well-conducted  men  there- 
from. Then  when  there  is  nothing  left  lor  him  to 
do  of  that  nature,  he  can  be  tied  to  a  fixed  obje,  | 
for  a  period  not  exceeding  two  hours  daily.  When 
it  is  decided  to  tie  a  prisoner  to  a  fixed  object,  it 
has  been  found  advisable  to  carry  out  this  punish- 
ment in  as  public  a  place  as  possible. 

111.  Rules  for  keeping  Conduct  Sheets. — 
(See  K.R.  paras.  1919-1927.) — A  regimental  Con- 
duct Sheet  (A.F.  B  120)  should  be  made  out  for 
every  N.C.O.  and  man.  The  regimental  Conduct 
Sheets  of  N.C.O.'s  senior  to  the  rank  of  sergeant 
should  be  kept  as  confidential  documents. 

s 

The  following  entries  are  to  be  made  in  the 
regimental  Conduct  Sheets: 

(i)  Every  conviction  by  Court  Martial.  A  finding 
of  "  Not  Guilty  "  would  not  constitute  an  entry. 
The  "  statement  '  (see  Para.  56)  only,  of  the 
offence,  is  to  be  entered,  provided  the  "statement  " 
fully  discloses  the  nature  of  the  offence ;  if  not,  then 
so  much  of  the  "  particulars  "  will  have  to  be  added 
as  is  considered  necessary. 

(ii)  Every  case  of  desertion  or  fraudulent  enlist- 
ment in  which  trial  has  been  dispensed  with.  Tin- 
authority  and  date  of  the  order  to  be  entered. 
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(iii)  Every  conviction  by  a  Court  of  Ordinary 
Criminal  Jurisdiction,  or  by  a  Court  of  Summary 
Jurisdiction. 

(iv)  Every  case  in  which  a  soldier  lias  been 
bound  over  by  a  Court  of  Ordinary  Criminal  Juris- 
diction or  by  a  Court  of  Summary  Jurisdiction  to 
appear  for  conviction  or  judgment,  or  in  which  the 
charge  has  been  dismissed,  but  the  soldier  has  been 
ordered  to  pay  costs. 

(v)  Every  severe  reprimand  of  a  N.C.O. 

(vi)  Every  case  of  reduction  of  a  N.C.O.  to  a 
lower  grade  or  to  the  ranks,  or  deprivation  of  lance 
stripe,  for  an  offence,  but  not  for  inefficiency. 

(vii)   Every  award  of  detention  by  the  CO. 

(viii)  Every  award  of  Field  Punishment  by  the 
CO.  (on  active  service  only). 

(ix)  Every  award  by  the  CO.  of  forfeiture  of 
pay  under  A. A.  sec.  46  (2)  (d)  (active  service  only). 

(x)  Confinement  to  Barracks  exceeding  seven 
davs. 

(xi)  Every  instance  of  drunkenness. 

(xii)  Punishments  on  board  ship  which  are 
equivalent  to  any  regimental  entry. 

(xiii)  Every  offence  entailing  forfeiture  of  pay 
under  the  pay  warrant  except : 

{a)  Where  the  offence  is  absence  without 
leave  not  exceeding  two  days. 

{b)  When  the  forfeiture  is  in  consequence  of 
a  civil  conviction  for  which  a  fine  has  been 
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awarded,  and  the  G.O.C.  or  Brigade  Com- 
mander has  ordered  that  a  regimental  entry 
shall  not  be  made;  or 

(c)  When  the  offence  was  committed  before 
enlistment. 

(xiv)  Every  case  of  admission  to  hospital  on 
account  of  alcoholism.  This  is  to  be  entered  in 
red  ink  in  the  Conduct  Sheets  whether  it  has  been 
dealt  with  as  an  offence  or  not.     (See  Para.  25.) 

(xv)  Any  special  act  of  gallantry  or  distin- 
guished conduct  by  the  soldier,  either  on  active 
service  or  directlv  in  the  course  of  his  military 
duties.  These  entries  are  to  be  made  in  red  ink 
right  across  the  sheet. 

112.  Rules  as  to  Entries. — (i)  Each  entry  will  be 
initialled  by  the  CO.  or  adjutant  in  the  column  for 
remarks.  The  signature  in  full  will  be  appended 
to  court-martial  entries. 

(ii)  Vague  entries,  such  as  "  improper  conduct," 
are  to  be  avoided. 

(iii)  The  following  abbreviations,  etc.,  are  to  be 
used : 

Confinement  to  barracks — C.B. 

Imprisonment  with  hard  labour — Impt.  H.L. 

Detention — Detn. 

Fine — -Fined. 

Penal  Servitude — P.S. 

Deprived  of  lance  stripe — Depd.  Lee.  Stripe. 
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Forfeiture  of  pay,  proficiency  pay,  service  pay 
or  good-conduct  badge  is  to  be  noted  under  the 
head  of  "  Remarks,"  as: 

Forfeits days'  pay;  or,  Forfeits. .  . 

G.C.  Badge. 

(iv)  A  specimen  regimental  Conduct  Sheet  will 
lie  kept  in  the  office  of  every  officer  entitled  to 
award  a  regimental  entry. 

If  a  Conduct  Sheet  is  lost,  the  CO.  will  assemble 
a  court  of  inquiry  to  investigate'  the  circumstances 
and  obtain  evidence  as  to  the  entries  contained  in 
the  lost  sheet.  The  CO.  will  then  cause  a  new 
sheet  to  be  drawn  up  and  substituted  for  the  lost 
-licet,  an  entry  in  red  ink,  "  Substituted  for  ori- 
ginal, lost,"  with  date  and  C.O.'s  signature,  being 
made  in  front  of  "  number  of  sheet." 

When  a  unit  proceeds  on  active  service  all  regi- 
mental Conduct  Sheets  will  be  forwarded  to  the 
officer  i/c  records  concerned.  At  the  conclusion 
of  the  campaign,  or  when  a  soldiei  returns  home, 
the  regimental  Conduct  Sheet  will  be  completed 
from  the  entries  made  by  the  unit  in  the  Field 
Conduct  Sheet  (A.F.  B  122).     (See  para.  1927.) 

113.  Company  Conduct  Sheets. — A  company  Con- 
duct Sheet  (A.F.  B  121)  should  be  kept  for  all  men 
and  N. C.O.'s  up  to  and  including  the  rank  of  Ser- 
geant. 

The  following  rules  will  be  observed  in  keeping 
company  sheets : 
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(i)  The  heading  of  each  sheet  will  be  filled  in. 

(ii)  The  officer  who  makes  an  entry  will  initial  it 
in  last  column. 

(iii)  Every  offence  will  be  entered  which  has  been 
committed  by  N.C.O.'s  and  men  for  which  punish- 
ment has  been  awarded,  except  offences  (other  than 
drunkenness,  or  those  involving  forfeiture  of  pay 
under  the  pay  warrant)  for  which  C.B.  for  one  day, 
or  its  equivalent  punishment  on  board  ship,  or  one 
extra  guard  or  piquet  has  been  awarded. 

(iv)  Every  act  of  drunkenness  is  to  be  entered 
in  black  ink  and  numbered  consecutively  in  red  ink, 
in  the  column  set  apart  for  that  purpose. 

(v)  Punishment  diet  awarded  to  a  soldier  under 
the  rules  for  the  management  of  barrack  detention 
rooms  when  ordered  by  the  officer  who  awarded  the 
punishment. 

(vi)  Every  case  of  alcoholism.  (See  regimental 
entry  above.) 

(vii)  Admonition  is  only  entered  in  cases  of 
drunkenness  or  in  those  involving  forfeiture  of 
pay  under  the  pay  warrant. 
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